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Court of Appeals of the District of Columbia, 


No. 3111. 

The Prudential Insurance Company of America, a Corporation, 

Appellant, 

vs. 

Mary E. Brock, Executrix, etc. 


a Supreme Court of the District of Columbia. 

At Law. No. 58285. 

Mary E. Brock, Executrix of the Estate of Margaret Brown, 

Deceased, Plaintiff, 
vs. 

The Prudential Insurance Company of America (a Corpora¬ 
tion), Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration, etc. 

Filed July 29, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58285. 

Mary E. Brock, Executrix of the Estate of Margaret Brown, 

Deceased, Plaintiff, 

vs. 

The Prudential Insurance Company of America (a Corpora¬ 
tion), Defendant. 

First Count. The plaintiff Mary E. Brock is the executrix of the 
estate of Margaret Brown deceased having been duly appointed as 
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such bv the Supreme Court of the District of Columbia and having 
duly qualified and as such executrix, sues the defendant corporation 
for money due and payable to her, as executrix of the estate of Mar¬ 
garet Brown, for that,.whereas; heretofore, to-wit, the said defendant 
corporation during the lifetime of the said Margaret Brown issued 
two policies of insurance upon her life, viz: policies numbers 24,- 
418,570 and 21,236,491, in and by which, the said defendant cor¬ 
poration agreed to pay to the legal representatives of the deceased, 
the sum of about Two Hundred and Forty Dollars and eight Cents 
($240.08) on both of said policies. That said policies were in good 
standing, the premiums l>eing fully prepaid, and in full force and 
effect at the time of the decease of the said Margaret Brown, which 
took place upon the 16th day of May 1914. That said defendant 
corporation was duly notified by plaintiff of the death of the said 
Margaret Brown, and duly furnished with proofs of said death 
2 by the plaintiff, and said policies of insurance were delivered 
to the defendant corporation. That said plaintiff as execu¬ 
trix of the said deceased, did all that was required of her. Said 
premiums were fully prepaid in the life time of the deceased, and all 
periods of time elapsed and all things have been done which would 
entitle the plaintiff to recover the amounts due under the said poli¬ 
cies. That she has demanded the same of the defendant corporation, 
which has heretofore refused and neglected to pay her the amount 
due her as executrix of the estate of said Margaret Brown, and still 
neglects to pav the same or any part thereof. 

And the plaintiff claims the sum of Two Hundred and Forty 
Dollars and Fight Cents ($240.08), with interest thereon, from the 
first day of July 1914. according to the Particulars of Demand 
hereto annexed and made part hereof; besides the costs of this suit. 

Second Count. The plaintiff sues the defendant for other money 
due and pavable by the defendant to the plaintiff for money lent by 
the plaintiff's intestate to the defendant corporation at its request; 
and for money paid by the plaintiff’s intestate for the defendant 
corporation at its request; and for money received by the defendant 
corporation for the use of the plaintiff; and for money found to be 
due from the defendant corporation to the plaintiff on accounts stated 
between them. And the plaintiff claims Two Hundred and Forty 
Dollars and Eight Cents ($240.08) with interest from the first day of 
July 1914, according to the Particulars of Demand hereto annexed 
and made part hereof besides the costs of this suit. 

EDWARD L. DIES, 
Attorney for Plaintiff. 
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3 Particulars of Demand. 

Washington, D. C., July 24, 1915. 

The Prudential Insurance Company of America to Mary E. Brock, 
Executrix of the Estate of Margaret Brown, Deceased. 

Dr. 

July 1 14. To amount due under policies 24,418,570 

and 21,230,491 . $240.08 

Mav 10 T5. To interest on same from July 1 T4 to date. 

A ffi davit. 

District of Columbia, ss: 

Mary E. Brock being first duly sworn deposes and says that she 
was on the loth day of July 1914 appointed executrix of the estate 
of Margaret Brown, by the Supreme Court of the District of Colum¬ 
bia and duly qualified as such executrix. That the defendant is a 
corporation duly created and existing and engaged in business issuing 
policies of life insurance with offices and agencies in the District of 
Columbia, in the city of Pittsburgh, Pennsylvania,and in other places. 

She further says that she is the plaintiff in the foregoing suit in 
which the Prudential Insurance Company of America is the defend¬ 
ant. That the said defendant corporation during the life time of 
Mar garet Brown issued to her two policies of insurance upon her 
life viz: policies Nos. 21,230,491 and 24,418,570, in and by 

4 which said policies they agreed to pay to the executor of the 
deceased, viz: the plaintiff in this cause the sum of Two Hun¬ 
dred and Forty Dollars and Eight Cents ($240.08). That the said 
Margaret Brown departed this life on the 16th day of May 1914. At 
which time the said policies were in good standing with premiums 
fully prepaid, and in full force and effect. That the said defendant 
corporation was duly notified by the plaintiff of the death of the 
said Margaret Brown and duly furnished by the said plaintiff with 
full and sufficient proofs of her said death and otherwise did all that 
was required of her to entitle her to receive from the said defendant 
corporation the said sum of Two Hundred and Forty Dollars and 
Eight Cents ($240.08). That the said policies of insurance were re¬ 
ceived by the defendant corj>oration, and as said premiums were fully 
prepaid in the life time of the deceased, and all periods of time have 
elapsed and all things have l>een done which would entitle the plain¬ 
tiff to the amount due under the said policies, she thereby became 
and was entitled to receive from the said defendant corporation the 
said sum of Two Hundred and Forty Dollars and Eight Cents 
($240.08). That she duly demanded the same of the defendant 
corporation which has hitherto refused and neglected to pay her the 
amount due her as the executrix of the estate of the said Margaret 
Brown and still neglects and refuses to pay the same or any part 
thereof. 
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Affiant further states that in the month of February 1914 the said 
Margaret Brown was in ill health and was obliged to come with her 
children from Pittsburgh, Pennsylvania, where she had been previ¬ 
ously living with her husband, to affiant in the city of Washington, 
in the District of Columbia. That from the time of the 
5 issuance of the said policies until she came to Washington 
on the 11th day of February 1914 she had paid all the 
premiums on the said policies of life insurance, hut after coining to 
Washington, the husband of the said Margaret Brown, who had ob¬ 
tained possession of the said policies against the will of the deceased 
paid the premiums on the said policies at the Pittsburgh office of the 
defendant corporation, for about the space of two months, although 
the deceased requested of the defendant corporation the privilege of 
paying the same herself. On the Mist day of March 1914 or the first 
day of April 1914 the deceased Margaret Brown sent a letter to the 
defendant corporation at its principal office in Newark. New Jersey, 
requesting a change in the name of the beneficiaries in the said 
policies so as to make them payable to the plaintiff in this ease, as 
the said plaintiff at the time was taking care of the deceased and her 
children, which the said husband had neglected and refused to do. 
A copy of which said letter is hereto annexed and made part hereof, 
marked Plaintiff's Exhibit No. 1. 

That the said Margaret Brown received in her life time from the 
office of the defendant corporation at Newark. New Jersey the letter 
dated April 4, 1914. A copy of which is also hereto annexed and 
made part hereof and marked Plaintiff’s Exhibit No. *2. 

Affiant further states that the said Margaret Brown also received 
from the defendant corporation the letter dated April 13, 1914, a 
copv of which is hereto annexed and made part hereof and marked 
Plaintiff’s Exhibit No. 3. 

Affiant further states that on the loth day of April 1914 the said 
Margaret Brown again wrote to the defendant corporation and in 
addition to requesting a change in the beneficiary in the said 
G policies, requested the defendant corporation to allow her to 
pay the premiums at the Washington Office of the defendant 
corporation, a copy of said letter is hereto annexed and made part 
hereof, marked Plaintiff s Exhibit No. 4. 

In response to the said letter the said Margaret Brown received 
from the defendant corporation a letter dated April 20, 1914, refus¬ 
ing her request in the letter of the loth of April, 1914 and refusing 
to assist her in getting possession of the hooks and policies from John 
Brown her husband and referring again to a letter of April 7, 1914 
sent to the deceased which said letters show that the defendant cor¬ 
poration knew that the said John Brown had possession of the l)ooks 
and policies contrary to the wishes and against the will of the de¬ 
ceased. A copy of said letters are hereto annexed and made part 
hereof and marked Plaintiff’s Exhibit- Nos. 5-G. 

Affiant further states that on the 25th day of April 1914 one Zeph 
P. Moore, attorney for the said Margaret Brown deceased wrote the 
company a letter a copy of which is hereto annexed and made part 
hereof, marked Plaintiff’s Exhibit No. 7, in which he requested the 
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defendant corporation to advise him and his client of the method 
in use hy the company, under such circumstances to assure payment 
of the proceeds of the insurance policies to the l>eneficiary, desired 
hy the deceased, in this instance, the plaintiff in this case. 

Affiant further states that on the 27th day of April 1914 the said 
Zepli P. Moore, attorney for the deceased received from the defendant 
corporation the letter a copy of which is hereto annexed and made 
part hereof, marked Plaintiff’s Exhibit No. 8, in which among 
7 other things the defendant corporation states that the con¬ 
tract of insurance provides for the payment of the proceeds 
of tl le policies to an executor or administrator of the insured after 
her decease. 

That the said Margaret Brown deceased on the 31st dav of March 
A. D. 1914, executed her last will and testament, in which she named 
the plaintiff herein Mary E. Brock, as executor of the said will and 
also devised to her the proceeds of the said policies of insurance a 
copy of which said will is also hereto annexed, made part hereof and 
marked Plaintiff's Exhibit No. 9. 


That said will was duly admitted to probate and record by the 
Orphans’ Court of the Supreme Court of the District of Columbia, 
and plaintiff was duly appointed executrix thereunder and duly 
qualified as such. That thereafter on the Pith day of May 1914, the 
said Margaret Brown died. That from February 11, 1914 until the 
date of her death her husband John Brown contributed nothing to 
her support, he did not pay the debts contracted during her last 
illness, neither did he pay the funeral bills, such as the undertaker’s 
bill or assume liability for the same, or incur any expense on behalf 
of the deceased for her burial, or for any other purpose, and never 
liecame equitably entitled in any manner to any of the proceeds of 
the said policies of insurance. 

Affiant further states that on the 25th dav of Mav 1914 the de- 

•f •< 

fondant corporation sent to Zepli P. Moore as attorney for the de¬ 
ceased forms to be filled out for proofs of death, and a form for the 
plaintiff to make proof of claim on the life of the said Margaret 
Brown, a copy of which said letter is hereto annexed and made part 
hereof, marked Plaintiff’s Exhibit No. 10. That neither the said 
John Brown nor anyone else furnished proofs of the death 
8 except affiant, and these were furnished on the forms provided 
bv the defendant corporation, as shown in the letter of May 
25. 1914. That affiant also filed with the said proofs of death her 
claim under the will of the deceased for the proceeds of the said in¬ 
surance policies. That said proofs of death and claim of plaintiff 
for the proceeds of said policies were received by the defendant cor¬ 
poration as will appear in their letter of June 8, 1914, a copy of 
which is hereto annexed, made part hereof and marked Plaintiffs’ 
Exhibit No. 11. That affiant duly made application to have the said 
will admitted to probate and record, and as the said John Brown 
was a non-resident of the city of Washington, in the District of 
Columbia, she was obliged to have an order of publication in the 
case and the letters testamentary were not issued to her and the 
will admitted to probate and record until the 15th day of July, 
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A. I). 1014; and in the meantime, on the 22nd day of June 1014, 
as well as prior thereto the defendant was notified of the proceedings 
to obtain letters testamentary a* will appear also from a copy of the 
letter written by the attorney Zeph I\ Moore, to the defendant cor¬ 
poration on the 22nd day of June 1014, which is hereto annexed 
and made part hereof, marked Plaintiff s Exhibit No. 12. That 
plaintiff s attorney on the 2nd day of September 1014, received from 
the defendant corporation a letter, a copy of which is hereto annexed 
and made part hereof, marked Plaintiff’s Exhibit No. 13 in which 
the defendant corporation for the first time advised the plaintiff that 
the proceeds of the policies of insurance had l>een paid to the hus¬ 
band of the deceased Mr. John Brown on the 10th day of June 1014. 
That the said defendant corporation had exercised had faith in this 
transaction and concealed from the plaintiff the knowledge of 
0 the payment to John Brown during the period from the 10th 
day of June 1014 until the 2nd day of September 1014, not¬ 
withstanding the fact that the proofs of death and claim of plaintiff 
were filed prior to the said 10th day of June 1014. That the same 
was in fraud of the rights of the affiant under the said policies which 
make the claim payable to the executors, administrators or assigns of 
the person named as the insured in said policies. That they had no 
right to make the payment to John Brown as he had incurred no 
expense or made any outlay, whatever, on account of the insured for 
her last illness, for her Doctors' hill, for her support, or for her 
funeral expenses and the same was known to the defendant corpora¬ 
tion prior to the 10th day of June 1914 and the said corporation 
knew that the said John Brown was not equitably entitled to any of 
the proceeds of the said policies, hut that the plaintiff was entitled to 
the same under the will of the deceased as her executor, for the pur¬ 
pose of paying the funeral expenses, and debts of the deceased, in¬ 
curred during her last illness and for her support. As a further evi¬ 
dence of the bad faith and fraud of the defendant corporation, affiant 
files herewith a copy of a letter received bv the attorney for the plain¬ 
tiff. on the 28th day of September, marked Plaintiff's Exhibit No. 14, 
in which the defendant denies having the proofs of death and claim 
of plaintiff although they afterwards produced the same on demand. 
And affiant says that there is now justly due and payable to her from 
the defendant corporation exclusive of all set-offs and just grounds 
of defense the sum of Two Hundred and Forty Dollars and Eight 
Cents ($240.08) according to the Particulars of Demand hereto an¬ 
nexed and made part hereof besides the costs of this suit. 

MARY E. BROCK. 

10 Subseril>ed and sworn to before me this 28th dav of Julv, 

A. D. 1915. 

[seal.] II. B. STRAIT, 

Notary Public, 

Warder Building, Washington, l). C. 
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Fleas, etc. 

Filed August 20, 1915. 

******* 

Now comes the defendant, The Prudential Insurance Co. of 
America, a corporation, bv its attorneys Berry & Minor, and for pleas 
to the declaration tiled by the plaintiff in the above entitled cause, 
and to each count thereof, savs: 

1. That defendant did not undertake and promise in manner and 
form as alleged. 

2. That defendant is not indebted in manner and form as alleged. 

3. And for a further plea defendant says that the plaintiff ought 
not further to maintain her action, because defendant says that under 
the policies sued on in this case it, the defendant, promised, upon 
receipt of satisfactory proofs of death of the insured, to pay the 
amount of the insurance respectively stated in said policies, to-wit, 
the sum of One Hundred and Sixty-eight Dollars ($168.) under 
policy No. 21,236,491 and the sum of Fifty-five Dollars ($55.) 
under policy No. 24,418,570, and any accretions to said policies in 
the way of dividends, “to the executors, administrators or assigns of 

the person named as the insured, unless settlement shall be 
11 made as provided in article 2nd under the head of ‘Pro¬ 
visions’ ”, thereinafter contained in said policy; and that in 
pursuance of said article 2nd of said policies, which in policy No. 
21,236,491 is in the words and figures following, to-wit: 

“The Company may make any payment provided for in this Policy 
to any relative by blood or connection by marriage of the Insured, 
or to any other person appearing to said Company to be equitably 
entitled to the same by reason of having incurred expense in any way 
on behalf of the Insured, for his or her burial or for any other pur¬ 
pose, and the production by the Company of a receipt signed by any 
or either of said persons or of other sufficient proof of such payment 
to any or either of them shall be conclusive evidence that such 
Benefits have been paid to the person or persons entitled thereto, 
and that all claims under this policy have been fully satisfied,” 

and which said article 2nd under policy No. 24,418,570 is in the 
words and figures following, to-wit: 

“The Company may make any payment provided for in this policy 
to any relative by blood or connection by marriage of the Insured, 
or to any other person appearing to said Company to be equitably 
entitled to the same by reason of having incurred expense on behalf 
of the Insured, for his or her burial or, if the Insured be more than 
fifteen years of age at the date of this policy, for any other purpose, 
and the production by the company of a receipt signed by any or 
either of said persons or of other sufficient proof of such payment to 
any or either of them shall be conclusive evidence that such benefits 
have been paid to the person or persons entitled thereto, and that all 
claims under this Policy have been fully satisfied,” 
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said defendant on the 10th day of June, 1914, paid to John Brown, 
the surviving husband of the insured, the sum of Two Hundred, 
Forty Dollars and Eight Cents ($240.08), being the full amount of 
the insurance under the said two policies above referred to and all 
additions thereto, according to the condition, form and effect of said 
policies; and this the defendant is ready to verify; 

Wherefore defendant prays judgment that plaintiff ought not 
further to maintain her action aforesaid. 

BERRY & MINOR, 
Attorneys for Defendant. 

12 Affidavit of Robert Gemmell. 

State of New Jersey, 

County of Essex, ss: 

Robert Gemmell, being first duly sworn according to law, deposes 
and upon oath says that he is the Assistant Secretary of the Pru¬ 
dential Insurance Company of America, the defendant named in the 
action brought against it in the Supreme Court of the District of 
Columbia by Mary E. Brock, executrix of the estate of Margaret 
Brown, deceased. At Law No. 58285; and that said defendant com¬ 
pany has a good defense to said suit brought against it and that its 
defense is based upon the following facts, to-wit: 

That the said defendant, Prudential Insurance Company of 
America, on the 27th day of November, 1905, issued its policy of 
life insurance No. 21,236,491 on the life of the plaintiff’s testate, 
under the name of Margaretta E. Cole, in and bv which said defend¬ 
ant, Prudential Insurance Company of America, agreed to pay, at 
its Home Office in the City of Newark, New Jersey, unto the ex¬ 
ecutors, administrators or assigns of the person named as the insured 
in said policy, unless settlement should be made as provided in 
article 2nd under the head of “Provisions” on the back thereof, the 
sum of One Hundred and Sixty-eight Dollars ($168.) and any addi¬ 
tions thereto, immediately upon the acceptance of satisfactory proofs 
of death of the insured during the continuance of said policy; that 
article 2nd under the head of “Provisions” provides as follows, to-wit: 

“The Company may make any payment provided for in this 
Policy to any relative by blood or connection by marriage of the In¬ 
sured, or to any other person appearing to said Company to 
13 l>e equitably entitled to the same by reason of having incurred 
expense in any way on behalf of the Insured, for his or her 
burial or for any other purpose, and the production by the Company 
of a receipt signed by any or either of said persons or of other suf¬ 
ficient proof of such payment to any or either of them shall be con¬ 
clusive evidence that such Benefits have been paid to the person or 
persons entitled thereto, and that all claims under this policy have 
been fully satisfied.” 

That thereafter on the 29th day of April, 1908, the defendant in¬ 
surance company was notified that since the issuance of said policy 
above deseril>ed the insured had married and requested the endorse- 
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ment on the policy recognizing the change of her name to Margaretta 
Brown. 

That said defendant, Prudential Insurance Company of America, 
on the 4th day of May, 1908, issued its policy of life insurance No. 
24,418,570 on the life of plaintiffs testate, under the name of Mar¬ 
garetta Brown, in and by which said defendant, Prudential Insur¬ 
ance Company of America, agreed to pay, at its Home Office in the 
City of Newark, New Jersey, unto the executors, administrators or 
assigns of the person named as the insured in said policy, unless set¬ 
tlement should be made as provided in article 2nd under the head 
of “Provisions" in said policy thereinafter stated, immediately upon 
receipt of due proofs of death of the insured during the continuance 
of said policy, the sum of Fifty-five Dollars ($55.); that article 2nd 
of said policy, dated May 4, 1908, provides as follows, to-wit:' 

“The Company may make any payment provided for in this policy 
to any relative by blood or connection by marriage of the Insured, or 
to any other person appearing to said Company to be equitably en¬ 
titled to the same by reason of having incurred expense on behalf of 
the Insured, for his or her burial or, if the Insured be more than 
fifteen years of age at the date of this policy, for any other purpose, 
and the production by the company of a receipt signed by any or 
either of said persons or of other sufficient proof of such payment to 
any or either of them shall be conclusive evidence that such benefits 

have been paid to the person or persons entitled thereto, and 
14 that all claims under this Policy have been fully satisfied.” 

Affiant further says that due and satisfactory proofs of 
death of the insured were furnished to it showing that the insured 
died on May 16, 1914; that part of the proofs of death were fur¬ 
nished by the plaintiff in the above entitled suit and that part of the 
proofs of death were furnished bv John Brown, surviving husband 
of the insured, who also surrendered the policies and the premium 
receipt books; that thereafter, to-wit, on the 10th day of June, 1914, 
the defendant, Prudential Insurance Company of America, in the 
exercise of the right and option given the defendant company, as 
contained in article 2nd of said policies, in good faith selected John 
Brown, the surviving husband of the insured, as the person entitled 
to the benefits of said policies and paid to the said John Brown the 
amount of the insurance stated in said policies with all additions 
thereto, namelv, the sum of Two Hundred, Forty Dollars and Eight 
Cents ($240.08); that the defendant company made said payment to 
the said John Brown by its check dated June 10, 1914, and the 
said John Brown, by his endorsement thereon and the collection of 
the proceeds thereof, acknowledged that the same was in full pay¬ 
ment of all claims under said policies above referred to and men¬ 
tioned in said check, and this the defendant company is ready to 
verify. 

Wherefore affiant says that by reason of the foregoing the defend¬ 
ant has fully satisfied all claims and demands against it on account 
of said policies above referred to and that the receipt of the said 
John Brown constitutes conclusive evidence that the benefits under 
said policies have been paid to the person entitled thereto and that 

2—3111a 
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all claims thereunder have been fully satisfied, and therefore 
15 the plaintiff in this cause is not entitled to recover against the 
defendant company. 

ROBERT GEMMELL. 

Subscribed and sworn to before me this 3rd dav of August, A. I)., 
1915. 

[seal.] ALBERT F. JAQUES, 

X of ary Public. 

Joinder of Issue. 

Filed August 27, 1915. 

******* 

The plaintiff hereby joins issue upon the pleas of the defendant. 

EDWARD L. GIES, 
Attorney for Plaintiff. 

Motion for Leave to File Replication. 

Filed April 10, 1917. 

******* 

Now comes the plaintiff in the above-entitled cause and moves 
the court for an order granting her leave to file a special replication 
to the third plea of the defendant as follows: 

“That the said alleged payment of the proceeds of the said 
10 insurance policy to John Brown, the surviving husband of 
the deceased, on the 10th dav of June 1914, bv the defendant 
corporation of the sum of Two Hundred and Forty Dollars and 
Eight cents ($240.08) was not made in good faith. That the said 
John Brown was not equitably entitled to the same and the payment 
was made to him in fraud of the plaintiff’s right to the said fund and 
was made after the full knowledge of the plaintiff’s claim and of her 
right to the said fund. 

EDWARD L. GIES, 
Attorney for Plaintiff. 

To Messrs. Berrv & Minor, Att’ys for Defendant: 

Take notice that 1 will call the above motion to the attention of 
the court on Friday the 13th day of April 1917, at the hour of Ten 
O’clock A. M., or as soon thereafter as counsel can be heard. 

EDWARD L. GIES, 
Attorney for Plaintiff. 


Memorandum. 


April 13, 1917. 


Joinder to 3rd plea withdrawn and leave granted plaintiff to file a 
special replication. 
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17 Replication of Plaint iff to 3rd Plea of Defendant. 

4 .1 • 

Filed April 13, 11)17. 

******* 

Leave of the court being first had and obtained the plaintiff 
hereby files her replication to the defendant’s third plea as follows: 

The plaintiff for replication to the third plea of the defendant 
says, “That the said alleged payment of the proceeds of the 
said insurance policy to .John Brown the surviving husband of the 
deceased on the 10th day of June 1914, hv the defendant company, 
of the sum of Two Hundred and Forty Dollars and Eight cents 
($*240.08) was not made in good faith. That the said John Brown 
was not equitably entitled to the same and the payment was made 
to him in fraud of the plaintiff’s right to the said fund and was made 
after full knowledge of plaintiff s claim and of her right to said fund. 

EDWARD L. CUES, 
Attorney for Plaintiff. 


' Joinder of Issue. 

Filed April 17, 1917. 

******* 

Now comes the defendant, The Prudential Insurance Co. of 
America, a corporation, by its attorneys, Berrv & Minor, and joins 
issue upon the replication filed by the plaintiff to defendant’s third 
plea. 

BERRY & MINOR, 
Attorneys for Defendant. 

18 Memorandum. 

May 14, 1917. 

Verdict for plaintiff for $240.08 with interest from July 1st, 1914. 

Motion for New Trial. 

Filed May 15, 1917. 


******* 

Now comes the defendant, Prudential Insurance Company of 
America, and moves the Court to set aside the verdict rendered in 
the above entitled cause and grant a new trial, and assigns as grounds 
therefor the following: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is against the weight of the evidence. 

3. For errors of law in the rulings of the Justice presiding at the 
trial of said case, both as to the admission of testimony and the sub¬ 
mission of the case to the jury. 
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4. And for other reasons to he assigned at the hearing of this 
motion. 

11EKRY it MINOR, 
Attorneys for Defendant. 

To E. L. Gies, Esq., Attorney for Plaintiff: 

Please take notice that the foregoing motion will he called to the 
attention of Mr. Justice Siddons, presiding in Circuit Court 
19 No. 2, on Friday next, May 18, 1917, at ten o’clock A. M., or 
as soon thereafter as counsel can he heard. 

KERRY & MINOR, 
Attorneys for Defendant. 

Service accepted this loth dav of Maw 1917. 

EDWARD L. GIES, 
Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Saturday, June 10th, 1917. 

Session resumed pursuant to adjournment, lion. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and the motion for a new trial filed herein, is argued and submitted 
to the Court. Whereupon the same being considered, it is ordered 
that said motion be and the same is hereby overruled and that judg¬ 
ment on verdict be entered. W herefore, it is considered that the 
plaintiff herein recover of the defendant the sum of Two Hundred 
Forty and 08/100 Dollars ($240.08) with interest thereon from 
the first dav of Julv 1914. together with costs of suit, to be taxed bv 
the clerk and have execution thereof. 

From the foregoing, the defendant by its attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon the penalty of a 
supersedeas bond is hereby fixed in the sum of Five Hundred Dollars. 

20 Memoranda. 

June 20, 1917.—Appeal bond approved and liled. 

July G, 1917.—Rill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursday, July Pith, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 
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The Court having this clay signed the bill of exceptions herein, 
heretofore submitted, as of the time of the noting thereof at the trial, 
now hereby orders the same of record, nunc pro tunc. 

Assignments of Error. 

Filed July 13, 1917. 

* * * * * 4c 4c 

1. The Court erred in not directing a verdict in favor of the de¬ 
fendant at the close of all the evidence. 

2. The Court erred in admitting in evidence on behalf of the 
plaintiff the correspondence between the insured and the defendant, 

between the insureds attorneys and the defendant, and other 

21 testimony for the purpose of establishing bad faith on the part 
of the defendant in paying the proceeds of the policies to John 

Rrown, husband of the insured, one of the persons to whom, under 
the “facility of payment* 1 clause of said policies, it was expressly 
agreed payment thereof could l>e made by the defendant. 

3. The Court erred in granting plaintiff’s prayer. 

4. The Court erred in refusing to grant defendant’s prayers Nos. 
1 and 2. 

KERRY & MINOR, 

Attorneys for Defendant. 

Designation of Record. 

Filed July 13, 1917. 

In the preparation of the transcript of the record in this cause to 
l»e filed in the Court of Appeals of the District of Columbia, the Clerk 
of the Court will please include the following: 

1. Plaintiff’s declaration and affidavit, filed July 29, 1915, omitting 
the exhibits attached thereto. 

2. Defendant’s pleas filed August 20, 1915. 

3. Joinder of issue filed August 27, 1915. 

4. Plaintiff's motion for leave to file special replication to defend¬ 
ant’s third plea, filed April 10, 1917, with memorandum of order 
granting the motion. 

5. Plaintiff’s replication to defendant’s third plea, filed on the 13th 
day of April, 1917. 

6. Defendant’s joinder of issue on plaintiff’s replication, filed on 

the 17th day of April, 1917. 

22 7. Memorandum of verdict. 

8. Defendant’s motion for a new trial. 

9. Judgment. 

10. Memorandum of notice of appeal. 

11. Memorandum of filing of appeal bond. 
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1*2. Memorandum of settling Bill of Exceptions. 

13. Defendant’s Assignments of Error. 

14. This designation of record. 

BERRY MINOR, 
Attorneys for Defendant. 

Copy of the above Designation of Record acknowledged this 13th 
day of Julv, 1917 and t lie same is satisfactory. 

EDWARD L. OIKS, 
Attorney for Plaintiff. 


23 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
22, 1 >oth inclusive, to l>o a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58287) at Law, wherein Mary E. 
Brock. executrix of the estate of Margaret Brown, deceased, is Plain¬ 
tiff and The Prudential Insurance Company of America, a corpora¬ 
tion, is Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
27th dav of Julv, 1917. 

| Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 


24 In the Supreme Court of the District of Columbia. 

At Law. No. 58285. 


Mary E. Brock, Executrix of the Estate of Margaret Brown, 

Deceased, Plaintiff, 


vs. 


The Prudential Insurance Company of America, Defendant. 


Bill of Exceptions. 

Be it remembered that the above entitled cause came on to be 
heard before Mr. Frederick L. Siddons, Associate Justice of the Su¬ 
preme Court of the District of Columbia, and a jury regularly im¬ 
panelled to try the cause. And thereupon, after the jury had l>een 
duly sworn, the plaintiff to maintain the issues on her part joined, 
being first duly sworn testified on direct examination as follows: 
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That for some years past she has resided and now resides in Wash¬ 
ington, D. C.; that Margaret Brown was her niece, being the daughter 
of her sister; that on the third Sunday in February, 1914, tbe said 
Margaret Brown arrived in Washington from Pittsburgh with one of 
her children and visited at the house of witness; that said Margaret 
Brown was ill when she arrived in Washington and died in witness’ 
house on May 10, 1914; that witness did not know she was ill until 
insured arrived in Washington; and did not know she was coming to 
Washington until a few days before her arrival; that one day after 
her arrival here she gave birth to a child which died in live weeks 
and was never seen by the father; that during the time said Margaret 
Brown was visiting in Washington, her husband, John Brown, did 
not contribute any funds for her support; that upon the 
25 death of Margaret Brown, witness telegraphed information 
of the fact to John Brown who thereupon notified witness by 
wire that he had made arrangements to send casket and shroud from 
Pittsburgh; that thereupon witness telegraphed him that his wife had 
made all plans l>efore her death with her lawyer and not to send any¬ 
thing; that her niece Margaret Brown was insured under two policies 
in the defendant Company, and thereupon there were introduced in 
evidence two policies of insurance issued bv the defendant Company 
insuring the life of Margaret Brown;—the first of said policies is 
dated November 27, 1905, No. 21,230,491 in the sum of One Hun¬ 
dred and sixty-eight dollars ($108.00), with a weekly premium on 
same of fifteen cents. The said policy provides that “In consideration 
of the weekly premium hereinafter stated, which, it is agreed, shall 
l>e paid to the Company or to its authorized representative on or be¬ 
fore every Monday during the continuance of this contract, The 
Prudential Insurance Company of America agrees to pay, at its 
Home Office in the City of Newark, New Jersey, unto the executors, 
administrators or assigns of the person named as the insured in this 
policy, unless settlement shall be made as provided in article second 
under the head of ‘Provisions', on the back hereof, the benefit stipu¬ 
lated in the following schedule and any additions thereto, immedi¬ 
ately upon acceptance of satisfactory proof of the death of the insured 
during the continuance of this policy, which is issued and accepted 
subject to the said ‘Provisions,’ which are hereby referred to and 
made a part of this contract.” 

Article 2d of the Provisions referred to is as follows, to-wit: 


“2d. Facility of Payment.—The Company may make any pay¬ 
ment provided for in this Policy to any relative by blood or con- 
ncction by marriage of the Insured, or to any other person appearing 
to said Company to be equitably entitled to the same by reason of 
having incurred expense in any way on behalf of the In- 
2(> sured, for his or her burial or for any other purpose, and the 
production by the Company of a receipt signed by any or 
either of said persons or of other sufficient proof of such payment to 

any or either of them shall be conclusive evidence that such Benefits 
•/ 

have l>een paid to the person or persons entitled thereto, and that all 
claims under this Policy have been fully satisfied.” 
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The other of said policies is dated May 4, 1008, No. 24,418,570 in 
the sum of Fifty-five Dollars ($55.00), with a weekly premium of 
five cents, and provides that, “The amount of l>enefit provided in the 
Schedule on the first page hereof shall he paid by the Company at its 
Home Office in the City of Newark. New Jersey, unto the executors 
or administrators of the insured, unless settlement shall l>e made as 
provided in article 2d under the head of ‘Provisions/ below, imme¬ 
diately upon receipt of due proof of the death of the insured during 
the continuance of this policy.” 

Article 2d of the said last named policy is as follows, to-wit: 

“2d. Facility of Payment.—The Company may make any pay¬ 
ment provided for in this Policy to any relative hv blood or connec¬ 
tion by marriage of the Insured, or to any other person appearing to 
said Company to l>e equitably entitled to the same by reason of hav¬ 
ing incurred expense on l>ehalf of the Insured, for his or her burial 
or, if the Insured he more than fifteen years of age at the date of this 
Policy, for any other purpose, and the production by the Company 
of a receipt signed by any or either of said persons or of other suf¬ 
ficient proof of such payment to any or either of them shall he con¬ 
clusive evidence that such Benefits have been paid to the person or 
person- entitled thereto, and that all claims under this Policy have 
l»een fullv satisfied.” 

Thereupon the plaintiff identified a letter signed l>v Margaret 
Brown and Joseph T. Smothers and Charity A. Smothers, addressed 
to the Prudential Life Ins. Co., Newark, N. J., dated Washington, 
D. C., April 1, 1914, and the same was offered in evidence, to which 
offer the defendant objected on the ground that the same was irrele¬ 
vant and immaterial to any issue involved in this cause, and 
27 because the contents of said letter in effect were nothing more 
than a request addressed to the defendant Company to change 
the terms of the written contract Mween the parties. The plaintiff’s 
attorney stated that he was offering this letter not for the purpose 
of chan-ing the terms of the contract, but for the purpose of estal>- 
lishing the Inal faith of the defendant Company in paying the pro¬ 
ceeds of said insurance policies to John Brown, the husband of the 
insured, to which offer for said purpose the defendant objected on 
the ground that the question of bad faith was not involved in trial 
of this cause in view of the fact that the payment made to John 
Brown, the husband of the insured, was in compliance with the ex¬ 
pressed provisions of the contract. Whereupon, the court overruled 
the objection of the defendant Company and permitted said letter 
to l>e received in evidence, not for the purpose of changing the terms 
of the contract, but on the question of had faith of the defendant 
Company, in paying the proceeds of the insurance policies to John 
Brown, the husband of the insured, to which ruling the defendant 
then and there excepted and the exception was duly noted upon the 
minutes of the Court. Said letter is as follows to-wit: 
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“Washington, D. C., April 1", 1914. 

The Prudential Life Ins. Co., Newark, N. J. 

Gentlemen: On yesterday I forwarded to your office a request 
for the change of beneficiary in each of the policies, issued on my life 
by your company. I don’t remember the number of the policies, but 
I was insured in Pittsburgh, several years ago under the name of 
Margaret Cole. My mother, who was living at that time put me in 
the company and made the policies payable to herself. She has 
since died. My husband, John Brown, residing at No. 9 McClenen 
Street, Pittsburgh, Pennsylvania, is in possession of the policies 
and refuses to give them up. Since the death of my mother he has 
had the policies made payable to himself. I was taken sick in Pitts¬ 
burgh six or eight months ago, and became so ill my doctor advised 
me to leave the city for mv health. I am now nearly a thousand 
miles from home, residing with distant relatives, who have only 
limited means and their own obligations to take care of. .My 
28 husband John Brown, still resides in Pittsburgh, although 
strong, healthy and regularly employed for $2.00 a day, has 
refused to contribute anything to my support, comfort or mainte¬ 
nance since he succeeded in getting the policies of insurance on my 
life made payable to himself. The premiums on these policies have 
all the time heretofore with the exception of the past two months, 
been paid by my mother and myself. I left home in Pittsburgh 
about (> weeks ago at my husband’s suggestion, with the understand¬ 
ing that he would forward me money from time to time, but since 
1 have been away he has abandoned and forsaken me altogether and 
has contributed nothing whatever to my support, although he knew 
then that I was sick and helpless. I am still sick and helpless of 
which he has l>een informed every week. 

When 1 came to Washington 1 was examined by a physician and 
he suggested that I be sent to the hospital for the incurable, but my 
Aunt, Mrs. Mary Brock, residing at 2854 Champlain Street N. W., . 
took me in, and furnished the necessary comforts, care and mainte¬ 
nance, and it is for that reason 1 have l>een compelled to feel that I 
should make the policies above referred to payable to her. After 1 
informing my husband of my severe illness and requesting him to 
contribute something to my relief, he replied, saying, that he would 
not do it and until this time he has not done so. 

I am taking the pains to write you explaining the situation with 
the hope that you may bend whatever effort which may lay in your 
power to relieve me somewhat of this embarrassing situation. 

Yerv truly vours, 

MARGARET BROWN. 

JOSEPH T. SMOTHERS, 

#1743 8 St N. W. 
CHARITY A. SMOTHERS. 

1743 S St. N. W. 


3—3111a 
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Thereupon the plaintiff offered in evidence the following letters, 
to which said offers of said letters, the defendant severally objected 
on the same grounds. Whereupon, the Court severally overruled the 
objections of the defendant and permitted said letters to l>e reeeived 
in evidence, not for the pur|>ose of changing the terms of the con¬ 
tract, but on the question of the bad faith of the defendant in pay¬ 
ing the proceeds of the insurance policies to John Brown, the hus¬ 
band of the insured, to which ruling the defendant then and there 
duly excepted and the exceptions were duly noted upon the 
29 minutes of the Court;—and it was agreed that the objections. 

of the defendant to the rulings of the Court thereon should 
apply to all said letters so ottered in evidence as well as to any other 
testimony on this question. 

The said letters admitted in evidence are in the words and figures 
following, to-wit: 


>. 


The Prudential Insurance Company, Home Office, Newark, X. J. 


April 4, 1914. 

Mrs. Margaret Brown, 28.*>4 Champlain St. X. W., Washington, IX C. 

Dear Madam: We are in receipt of your letter of March 81, re¬ 
questing change in beneficiary in connection with your |policies. In 
reply would say that as you have failed to mention the numbers of 
these policies, we are unable to comply with your request. Kindly 
give us this information and prompt attention will l>e given to the 
change. 

“Kindly call our attention to this correspondence when replying. 
I remain, 

Yerv trulv vours, 

LEOPOLD IT. LTTTERST, Manager” 


CD—Y—4—8. 

“Pittsburgh, Pa., April t>, 1914. 
Mrs. Margaret Brown, 28,*>4 Cha-plain St., Washington, D. C. 


Dear Madam: Yours received. We have not your policies. The 
same are being paid on by your husband, and would suggest that you 
correspond with him regarding them. 

1 remain, 

Yerv trulv vours. 


JXO. R. RUSSELL, Sup’t” 
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30 “The Prudential Insurance Company, Home Office, Newark, 

N. J. 


A—M. 


Inquiry. 


April 7, 1914. 


Mrs. Margaret'Brown, c/o Joseph T. Smothers, 1743 S St. N. \\\, 

Washington, 1). C. 

Dear Madam : We are in receipt of your letter of the 1st inst., 
relative to insurance on your life, and in reply would say that we can 
find no record of your previous letter having been received. 

There are no heneticiaries named in our Industrial policies, to 
which class those referred to belong, but the terms and conditions of 
the policy contracts fully provide the manner in which the claim 
may l>e adjusted when the same is presented. 

W e have no authority whatever to secure the premium receipt book 
and policies from the person now having possession of the same, 
and. as this is purely a personal matter between yourself and hus¬ 
band, we cannot in any way interfere. 

I remain, 

Yerv truly vours, 

W. E. HOWARD, Manager ” 

“Pittsburgh, Pa., April 13, 1914. 
Mrs. Margaret Brown, 2354 Champlain St. N. W., Washington, D. C. 

Dear Madam: The policy numbers are 24,418,570—21,236,491, 
$.05 premium and $.15 premium, date of last payment 3/30/14. 

“You cannot pay these premiums in our office, as the premiums 
are being paid bv Mr. Brown. I remain 
Ycrv truly vours, 

JOHN R. RUSSELL, Supt.” 

“Washington, I). C., April 15", 1914. 
Prudential Life Ins. Co., Newark, N. J. 

Gentlemen: On March 31" I wrote you, requesting change in 
beneficiary in connection with my policies. In your reply of April 
4", you advised me to mention the numbers of these policies 
31 and you would comply with my request. You also requested 
me to refer to this correspondence when replying. 

I find from the old ljooks in my possession that these policies are 
numbered 21,236,491 and 24,418,570. The premiums are 5 cents 
and 15 cents. In addition to change of beneficiary, I hereby make 
the further request of you to allow me to pay the premiums on this 
insurance at your Washington agency. These premiums have been 
paid heretofore by John Brown at #19 McClennan Street, Pitts¬ 
burgh, Pa., at your Pittsburgh agency. Of course he has only been 
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paying it for the past few weeks, since I have been traveling for my 
health. 

Ycrv trillv vours, 

MARGARET BROWN, 

*2M54 Champlain St" 

‘‘The Prudential Insurance Company, Home Office, Newark, N. J. 


Inquiry. 


A—M. 


April *20, 1011. 


Mrs. Margaret Brown, e/o Joseph T. Smothers, 174M S St. X. \Y., 
Washington, I>. C. 


Dear Madam: We are in receipt of your letter of the loth inst., 
with further reference to insurance on your life, and in reply would 
say that our letter to you of the 7th inst. fully explains our position 
in this matter, and we cannot assist you in regaining possession of 
the premium receipt l>ook and policies, which are now held by your 
husband. 

I remain, 

Very truly yours, W. E. HOWARD, Manager .” 


Prudential Life Ins. Co., Newark. X. J. 


•‘April *25", 1914. 


Gentlemen: On March Ml", Mrs. Margaret Brown. *2M54 Cham¬ 
plain Street, X. W., this city, wrote you asking that the beneficiary 
in her policy, l>e changed from whomsoever persons now named as 
such to that of Mary Brock. 

M*2 In your reply of April 4" you say ‘We are in receipt of 

your letter of March Ml", requesting change in beneficiary in 
connection with your policy. In reply would say that as you have 
failed to mention the numbers of these policies, we are unable to 
comply with your request. Kindly give us this information and 
prompt attention will be given to the same. 

Kindly call our attention to this correspondence when replying. 
1 remain, A ery truly yours, Leopold II. Litterst. Manager*. On the 
15" instant the numl>ers of these policies, *24,418,570—*21,*2M0.491, 
were forwarded to you. with a renewal of the request that the bene¬ 
ficiaries therein named l>e changed to Mary Brock. Your reply to 
this letter was signed by W. K. Howard, manager, and dated April 
‘20". Among other things you said ‘We cannot assist you in regain¬ 
ing possession of the premium receipt book and policies, which are 
now held by your husband.* 

Kindly inform me what your method is in making change of 
beneficiaries in policies of insurance under circumstances like this, 
and what your requirements are. The facts in this case seem to he 
these, the insured was issued these policies several years ago, and 
the beneficiary, would quite likely have been Mrs. Cole, the mother 
of the insured, as the policies were issued in the name of Margaret 
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Cole in Pittsburgh, Pennsylvania. In your letter to Mrs. Margaret 
Brown under date of April 7", you say: ‘There arc no beneficiaries 
named in our industrial policies, to which class those referred to 
belong, but the terms and conditions of the policy contracts fully 
provide the manner in which the claim may l>e adjusted when the 
same is presented.' Now if this be the case, is there any reason why 
the insured cannot provide for a definite beneficiary, if she has 
reached her majority, and competent to execute a valid deed or con¬ 
tract? Kindly advise me respecting the matter and things herein 
referred to at your earliest convenience. 

Yerv truly vours, 

ZKPH P. MOORE.” 


“The Prudential 


Insurance Company, Home Office, Newark, N. J. 


Request. 


A—R. 


April 27, 1914. 


Mr. Zcpli P. Moore, 1201 R Street N. W., Washington. D. C. 


Dear Sir: We are in receipt of your letter of the 25th inst., rela¬ 
tive to insurance on the life of Mrs. Margaret Brown, and in reply 
thereto would say that as we do not name beneficiaries in our Indus¬ 
trial Policies, to which class those referred to belong, we are unable 
to meet Mrs. Brown’s wishes in regard to this matter. The 
33 policy contracts provide for the payment of the amount of 
benefit to the Executors or Administrators of tbe insured, or 
to any relative bv blood or connection by marriage to the insured, 
or to anv other person appearing to tbe Company to be equitably 
entitled to the same by reason of having incurred expense in any 
way on behalf of the insured for his or her burial or for any other 
purpose, and the production by the Company of a receipt signed 
bv any or either of said persons, or of other sufficient proof of said 
payment to any or either of them, shall l>e conclusive evidence that 
such benefits have l>een paid to the person or persons entitled thereto, 
and that all claims under the policies have been fully satisfied. 

We, therefore, cannot guarantee at the present time as to whom 
we will recognize as claimant other than as provided for by the 
terms and conditions of the policy contracts, and we have endeavored 
to make it clear to Mrs. Brown that this is purely a personal matter 
between herself and husband, and one in which we have no legal 
right to interfere in any way. 

I remain, 

Very truly vours, 

W. E. HOWARD, Manager ” 


"May 18", 1914. 

Prudential Life Insurance Co., Newark, N. J. 

Gentlemen: Please take notice that Margaret Brown, insured in 
your company under policies numbered 24,418,570-21,236,491, died 
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in this city on the 1(3" instant, and that letters testamentary on her 
estate have been applied for. 

Kindly forward to Mrs. Mary Brock, 2854 Champlain Street 
N. W., blanks for proof of death. 

Yerv t rul v vours, 

ZEPII P. MOORE.” 


“The Prudential Insurance Company, Home Office, Newark, X. J. 

May 25, 1914. 

Margaret Brown. 

Mr. Zeph P. Moore. Attorney-at-Law, 1201 R St. X. W., Washing¬ 
ton, 1). C. 

Dear Sir: Attached please find forms to he completed for proofs 
of death in case of claim on the life of the above. 

94 The claimant s certificate should l>e Idled out and signed 

by the person who is to receive the amount due, in his or her 
own given name, and the signature properly witnessed. 

The certificate of identity should he filled out and signed by some 
reliable person (not a relative) who had been acquainted with the 
deceased and who identified the body, and the signature properly 
witnessed. 

The undertaker’s certificate should he completed by the under¬ 
taker who buried the body. 

The medical certificate should he tilled out and signed bv the 
doctor who last attended the deceased, and his ■signature properly 
witnessed. 

Please carefully examine the papers to see that all questions have 

been fullv and correctlv answered. Then forward them to us to- 

• • 

getlier with the policy or policies and receipt hook, and as soon as 
they are received at tins office the claim will have prompt attention. 
I remain. 

Ycrv truly vours, 

WM. A. DENNIS, Manager. 


P. S.—Kindly have certificate of identity and medical certificate 
sworn to." 


“The Prudential Insurance Company, Home Office, Newark, N. J. 

T—G. 

June 8, 1914. 

•Margaret Brown. 

Mr. Zeph P. Moore, Attorney at Law, 1201 It St. N. W., Washing¬ 
ton, D. C. 

Dear Sir: We are in receipt of claim papers'in connection with 
the death of Margaret Brown. We shall not be in a position to make 
payment, however, until the policy and premium receipt book have 
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l>een presented to the Company and 4f Mrs. Mary Brock has been 
appointed Administratrix of the deceased's estate it will be necessary 
that you send 11 s a short form showing her appointment. 

I remain, 

Yerv truly yours, 

WM. A. DENNIS, Manager.” 

“June 22", 1914. 

Prudential Life Insurance Company, Newark, New Jersey. 

Gentlemen : As soon as the required amount of bond has been 
furnished and a few other formalities gone through with 
35 in the case of Margaret Brown deceased, policies numbered 
24,41S,570 and 21,230,491, I expect letters testamentary to 
l>c granted unto Mrs. Mary E. Brock, and a copy of which will be 
forwarded to you together with the other papers in the case. 

You are hereby requested to make no disposition by way of pay¬ 
ment of this claim until the application for letters testamentary has 
been passed upon bv our court. Mrs. Margaret Brown made a will 
some time during the month of March, in which she named Mrs. 
Mary E. Brock sole executrix. 

Very truly yours, 

ZEPII P. MOORE.” 


“Prudential Insurance Co. of America, Newark, N. J. • 


Aug. 4, 1914. 


Gentlemen : 1 am the attorney for Mrs. Mary E. Brock, executrix 
of the estate of Margaret Brown, deceased, which was probated in this 
District under Probate No. 20854. Mrs. Brock was formerly repre¬ 
sented by Zepli P. Moore, an attorney of this city, who has withdrawn 
from the case. 

1 have before me a letter from your company under date of June 
<S, 1914 addressed to Mr. Moore in which you state that it will be 
necessary to present the policy and premium hook together with a 
copy of the administration paj>ers. Owing to the fact that the policy 
and premium l>ook are not in the possession of the executrix, it would 
he impossible to comply with this request. 1 am enclosing herewith 
copy of the order appointing Mrs. Brock executrix of the estate of 
Margaret Brown. 

I will thank you to kindly send me the check for the amount of 
the insurance due by your company and I take it that the appoint¬ 
ment of Mrs. Brock by the court is sufficient authority to warrant 

«< 4. 

you to pay oyer the money and is also al>solute protection to you 
from any adverse claimant, if one should appear. 

Yours very truly, 

1/ / 


LEO P. HARLOW.” 
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‘‘Home Office, Newark, N. .T. 


In re Margaret Brown. 


Aug. 7, 


1014 . 


Mr. 1 ^eo P. Harlow, Attorney at Law, Colorado Bldg., Washing¬ 
ton, D. C. 


Dear Sir: We have your favor of August 4 advising us that the 
premium receipt hook and policy, issued to Margaret Brown, are not 
in possession of Mary E. Brock, the Executrix. Kindly advise us 
who has possession of the policy and premium receipt hook. 

I remain, 

Yerv trulv vours, 


WM. A. DENNIS, Manager/ 9 


8t> 


u 


Aug. 8, 1014. 


Prudential Insurance Co. of America, 


Newark, N. J. 


Gentlemen: In response to yours of the 7th instant relative to 
the matter of the insurance policies due on the life of Margaret 
Brown, deceased, I have to advise you that the premium receipt 
l>ook and policies are in the possession of John Brown, Sr., husband 
of the deceased. By the terms of the will of Margaret Brown, the 
proceeds of these | m»1 icies were liequeathed to Mrs. Marv E. Brock, 
who as you know, is the executrix of her will. 

John Brown resides at McClaren st., Pittsburgh, Pa. and I am 
now in communication with his lawyer, Maurice L. Avner, Berger 
Bldg., Pittsburgh and if possible will secure the premium receipt 
books and policies and if so, will of course, let you have them, but 
it would seem that the chances of so doing is very remote. 

If you desire to have a transcript of the record showing the pro¬ 
visions of the will of Margaret Brown. I will furnish you with same. 
You already have a copy of the order appointing Mrs. Brock ex¬ 
ecutrix. • 


Yours very trillv, 

b %■ 7 


LEO P. IIARLOW.” 


“Aug. 28, 1014. 

The Prudential Ins. Co. of America, Newark, N. V. 

Gentlemen: You will recall that I have several times written 
you respecting the policy of insurance in your company upon the 
life of Margaret Brown and I have been recently informed that you 
paid the amount due on this policy to John Brown. It would seem 
that there must Ik? some mistake as I cannot understand why you 
should make such payment in view of the fact that you have been 
advised of the probate of the will of Mrs. Brown and the naming of 
Mrs. Marv E. Brock as sole beneficiarv. 1 will therefore kindlv 
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thank you to advise me as to whether or not you have made sueli 
payment. 

Yours very truly, 

LEO P. IIARLOW.” 


Sept. 2, 1914. 


‘‘The Prudential Insurance Company, Home Office, Newark, N. J. 

1,774,631—2—ML*H. 

Margrate Brown. 

Mr. 1 .eo P. Harlow, Attorney A: Counsellor at Law, Colorado Bldg., 
Washington, 1). C. 

Dear Sir: We acknowledge receipt of your letter of Aug. 28 with 
reference to claim under policies 21,236,491 etc. and in reply would 
state that claim was settled and check drawn to the order of the hus¬ 
band of the deceased Mr. .John Brown under date of June 10, 
1914. 

37 We were notified under date of June 22 that Mrs. Mary E. 

Brock was expecting to take out letters of Testamentary. We, 
however, had adjusted our claim in accordance with the contract 
which under Facility of Payment clause clearly states that the Com¬ 
pany may make any payment provided for in this policy to any rela¬ 
tive by blood or connection by marriage of the insured or to any other 
person appearing to said Company to he equitably entitled to the 
same by reason of having incurred expense in any way on behalf of 
the insured etc. 

We trust this explanation clearly states our position in the matter. 
Yerv truly vours, 

WM. A. DENNIS, Manager.” 


“Sept. 23, 1914. 

Prudentiaal Insurance Co. of America, Newark, N. J. 

Gentlemen: In order that 1 may he able to understand the posi¬ 
tion of your company respecting the matter of the policy of insurance 
upon the life of Margaret Brown, I will thank you to kindly send me 
a copy of the policv. I think that by reference to the policy 1 may 
he able to close this matter without further annoyance to you and 
will therefore ask that you kindly comply with my request at your 
earliest convenience. 

Yours very truly, 

LEO P. HARLOW.” 
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‘‘The Prudential Insurance Company, Home Ottiee, Newark, N. J. 


T—ATP. 


Mu run ret Brown. 


Sept. 28, 1014. 


Mr. Leo P. Harlow, Attorney-at-Law, Colorado Bldg., Washing¬ 
ton, D. C. 

Dear Sir: Replying to your favor of September 2d in reference 
to insurance on the life of the above named, would say that we have 
searched our records from Aug. 1 to the present date and we are 
unable to find any claim papers on this life. 

Kindly advise us the exact date of death and if possible the number 
of the policy involved. 

1 remain, 

Very truly yours, WM. A. DENNIS, Manager.” 

88 “Oct. 2, 1914. 

Prudential Insurance Co. of America, Newark, N. J. 

(Jkntlemkn : In reply to yours of Sept. 28th relative to the policy 
of insurance on the life of Margaret Brown, 1 have to advise that 
one of the policies in this case is No. 21,230,491 and there is evi¬ 
dently another policy, the number of which I have no record of. 
Margaret Brown died on May 10, 1914. 

I am in receipt of a number of letters from your Mr. Wm. A. 
Dennis, in reference to this matter and believe that a further search 

of vour tiles will disclose all necessarv information relating thereto. 
» • * 

Yours verv trulv. 

LEO P. HARLOW.” 

“The Prudential Insurance Company, Home Of lice, Newark, N. J. 


1,774,031—'T—ATP. 


Margaret Brown. 


Oct. 17, 1914. 


Mr. Leo P. Harlow, Counsellor-at-Law, Colorado Building, Wash¬ 
ington, D: C. 

Dear Sir: We now have before us claim papers in connection 
with the death of Margaret Brown to whom was issued policies 
2L23U.491-24,418,r>70, and are known as regular Industrial policies 
and we enclose specimen of this form of contract. 

We find that payment in the sum of $240.08 was made to John 
Brown the widower of the insured on June 10, 1914, and all claims 
under the policies have been satisfied. 

If you desire any further information in connection with this case, 
kindly refer to claim 1,774,031-2. 

I remain, 

Yerv trulv vours, 

WM. A. DENNIS, Manager ” 
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I lie plaintiff further testified that after the death of the insured, 
•John drown came to witness’ house and witness asked him for the 
policies of insurance hut he did not have them with him, hut said 
that he would obtain the same and deliver them to the witness, add¬ 
ing that the amount of said policies was not sufficient to light about 
after payment of doctors' hills and funeral expenses, hut he 
never thereafter delivered the policies to plaintiff ; that dur¬ 
ing the illness of Margaret drown she was attended hv two 
physicians, one of whom declined to further attend by reason of non¬ 
payment of his hill for services; that the hill of Dr. Tyler was not 
fully paid, although witness had made certain payments on account 
thereof; that the undertaker's hill has not been paid; that when 
John Drown said he would turn the policies over to the witness and 
have the matter of insurance settled through her, he made the request 
that after the payment of doctors' hills and funeral expenses, the 
balance of the proceeds of the policies he sent to him for the benefit 
of his children, which witness expressed entire willingness to do; that 
after the death of Margaret drown witness, at the request of one of 
the defendant’s agents, executed certain papers in connection with 
the proofs of death of insured, consisting of claimant's statement 
dated June 1, 11)14, signed by Mary K. drock, making claim for 
the proceeds of said policies and stating funeral expenses would he 
paid by insured's estate, certificate of identity signed by William 
drock, dated June 1, 1014, undertaker's certificate signed by Robert 
(1. Mcduire with address 72") Fla. Ave. X. W., Washington, 1). C., 
certificate of death by attending physician, signed hv Roht. d. Tyler 
and dated May 2N. 1014, certificate of identity, dated .June 4, 1014, 
signed by Virginia Dixon, which forms were obtained from the de¬ 
fendant Company by Xcpli Moore, and which said papers when com¬ 
pleted were forwarded to the insurance Company and which said 
proofs of death, with the exception of the certificate of identity signed 
by Virginia Dixon, contained the following words stamped thereon: 
“Claim Department, June (>, 15)14"; that one Zeph !\ Moore acted 
as witness' attorney in an endeavor to collect the proceeds of the 
policies after the death of the insured; that said Moore later with¬ 
drew from attending to the matter, whereupon witness consulted 
Mr. L. l\ Harlow who also addressed a communication to the Insur¬ 
ance Company on the subject of the policies; that not until after the 
employment of Mr. Harlow in August or September, 11)14, did she 
learn that on June It), 11)14, the proceeds of the policies had by check 
of the company been paid to John Drown, Ihe husband of the in¬ 
sured. 

It) Plaintiff’ then introduced in evidence copy of the will of 

Margaret Brown, dated March 31, 11)14, witnessed by Zeph P. 
Moore and Robert B. Tvlcr, which was duly admitted to probate and 
record by the Supreme Court of the District of Columbia on the Kith 
day of July, A. 1)., 11)14, in which the testatrix bequeathes the insur¬ 
ance policies in the defendant Company, together with all the rest 
ami residue of her estate of whatsoever kind and description and 
wherever the same may he found, to and unto her Aunt, Mary Brock, 
whom she appoints as executrix in her said last will and requests 
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that- she he permitted to serve without giving bond. Also introduced 
in evidence the petition of the plaintiff for the admission to prohate 
and record of said last will and testament of Margaret Brown, show¬ 
ing said petition was filed in the Supreme Court of the Pistrict of 
Columbia on the 2(>th day of May, 1014. 

On cross examination, the plaintiff testified that she did not know 
of Margaret Brown’s illness until after her arrival in this City, or 
of her coming until a short time Before her arrival here. Where¬ 
upon, the witness was shown and identified the following letters, 
written bv witness to John Brown, which were introduced in evi¬ 
dence and which were in the words and figures following: 




Washington, D. C., Monday. 


Pear John: Your letter received and found me heartbroken to 
think that sister is so ill and we did not no it, hut I am trusting in 
the Lord that does all things well. I will come for sister if von will 
just let me no what day she is ready to come. I will take the children 
so von won’t have them to worrv with von and tlicv won’t Ik* anv 
trouble to sister here and she won’t have to worry about them there 
and she here. Pleas write and let me no just when to come. I don’t 
want the children separate l want them kept together I can put them 
in school and keep them only sorry I have not had them all the 
time. Tell sister to get ready and 1 will conic for her and the chil¬ 
dren tlicv won’t he anv trouble to me. A ns as soon as von get this 
as von no just how I feel. With love to all, 

MAKY K. BROCK.” 


Witness testified at this point that by sister referred to in her letter 
she meant her niece whom she always called sister. Said letter was 
contained in an envelope postmarked Washington, P. C., January 
21, 1014, and addressed to John Brown. 


41 


‘Washington, P. C., Thursdav. 


Pear John: Your letter and sister’s was received glad to hear 

from vou all. Sorrv to hear that sister is not well I think the verv 
• • • 

l>est thing for you to do is to send sister and the children to me ami 
let me see if she can’t get her health back. 1 wrote you all the last 
time and I did not no if you had moved or what as I did not hear 
from you all got a postal from the children but they did not have 
any address on it, now John \\ ill Brock say as soon as you get this 
letter write me and tell us just what you are going to do. There is 
alwavs a room for sister and her children in our home as long as we 
live. Tell sister 1 shall write her a letter tonight. I am writing this 
one at the store and have not got time to write much. 1 shall look 
for a letter by Saturday from you. Tell me just what you want me 
to do. 

Your loving 

AUNT MARY.” 


Give my love to all. I think the sooner sister conies the better.” 




/ 
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The foregoing letter was contained in an envelope postmarked 
Washington, D. C., January 22, 1914, and addressed to John Brown. 

“Washington, I). C. 

Dear John a no Sister: l was so glad to hear from you all and 
to hear that you are feeling better and to hear you are coming, some¬ 
times the change in a climate will do more good than medicine 
give my love to all. I wrote Miss Sis a long while ago hut did not 
get any answer from her, sister take good care of yourself and try 
to get strong and if you want me to come for you just write and I 
will come is Missouri with you all write soon as you no how I feci 
so far from you all. Only wish I was nearer. 

Your 

AUNT MARY. 


John Will Brock say pleas write soon as you no how we feel.' 


The foregoing 
Washington. 1 >. C 


letter was contained in an envelope 
., February 1, 19] I, addressed to John 


postmarked 

Brown. 


“Wash., D. C., Thursday. 

Dear John and Sister: Your letter was received we all glad to 
hear from you all John I wish you would let all the children come. 
I think it would rest up and Will Brock says if we had the children 
here so much he could do that would help you lie works in a store 
where there are children clothes and if he bought sonic things 
42 to small or to large he could carry it hack next day, hut we 
feel we want to help you hut not to go or do anything that 
you would not like. Send us word just what train to expect them 
all and W ill say if there is anything that you want us to do let us no. 
With love to ail 
Your 

AUNT MARY. 

A ns as soon as vou get this love to all. ' 


The foregoing letter was contained in an envelope postmarked 
Washington, D. (\, February 12, 1914, and addressed to John 
Brown. 


“Pear John: Sister baby was horn this morning it is a little girl 
hut the Dr. says he don't think the baby will live and sister is as ill 
as she can he but I am going to do all I can for will write you every 
day take good care of Buster and Margret Heart to full to say more 
write soon 

Your 

AUNT MARY. 

2330 Champlain Avc.” 


The foregoing letter was contained in an envelope postmarked 
Washington, I). C., and dated February 17, 1914, addressed to John 
Brown. 
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Witness further testified on cross examination that she did not 
know that the proceeds of the policies had heen paid to John Brown 
until sometime the latter part of the Summer or the early part of 
the Kail of 1014. when she was informed by Mr. Harlow who was 
then acting as her lawyer; that her niece first consulted Mr. Xeph 
I*. Moore sometime durum the latter part of February or the early 
part of March. 1014. and that he wrote the letter which is dated April 
1. 1014. signed hv Margaret Brown. 


The plaint ill further to maintain the issues on her part joined, 
called as a witness on her hclialf /kph 1\ Moore, who Being first duly 
sworn testified on direct examination as follows: 

That lie is an attorney practicing law in the City of Washington, 
district of ('nitimhia: that in 1014 he acted as attorney for Margaret 
Brown and after her death for the* plaintiff: that as such at- 
13 torncy he addressed numerous letters to the defendant Coin- 
panv in connection with the policies on the life of Margaret 
Brown and identified tie* correspondence which passed Between him 
and the Company theretofore introduced into evidence hy the plain¬ 
tiff: that he has no recollection of ever having received a letter dated 
June 1014, from tin* defendant Company informing him that 
tlu* proceeds of the policies on the life of Margaret Brown had heen 
paid to her husband John Brown: that he drew tlu* will of Margaret 
Brown and attended to the probating of her will. 

On cross examination witness testified that he could not say 
whether or not lie received from the defendant Company a letter 
dated June *20. BH 1. in reply to his letter dated June *23, BM4, 
advising him that the proceeds of said policies had heen paid to John 
Brown, hut hi> best recollection is that he did not receive a reply 
although one may have heen sent to him. 

Thereupon the plaintiff announced that she rested. 

The defendant thereupon moved tin* Court to direct a verdict in 
favor of tlu* defendant on the ground that plaintiff had failed to 
make out a case entitling her to recovery under the terms of the con¬ 
tract of insurance, and because the evidence produced failed to estab¬ 
lish had faith on the part of the defendant in paying the proceeds of 
said policies to John Brown, the husband of the insured, hut the 
Court declined to grant said motion. 


44 

lows: 


Thereupon the defendant 
John B. Bi ssell. who being 


called as witness in its behalf 
first duly sworn, testified as fol- 


That he is the superintendent of the Pittsburgh Cilice of the de¬ 
fendant Company, which position he has occupied for the past 
twenty-five years; that he knew John Brown and had known him for 
perhaps two years or two and a half years previous to ihe death of his 
wife Margaret Brown; that he became acquainted with John Brown 
on the occasion of his calls to the office of the Company for the pur¬ 
pose of paying the premiums due upon the policies in question; that 
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said John Brown made perhaps twelve or thirteen calls at the oflice 
each year during the period of his acquaintance with him; that such 
calls were occasioned by the fact that the collector had been unable 
to collect the premiums at John Brown s house through the absence 
of John Brown, or his wife, or for some other reason; that the Home 
Oflice sent to witness a letter dated April 1, 1014, signed hy Margaret 
Brown, and witness accordingly investigated the matter; that in the 
course of such investigation witness interviewed John Brown who 
stated to witness that lie had paid the premiums on one of the 
policies ever since his marriage to insured, and on the other ever since 
it was issued, and that he had supported his wife and paid her doc¬ 
tors' bills and considered that he was entitled to retain them and 
to continue them in force hy further payments of premiums as they 
became due and payable; that in May, 1014, John Brown advised 
witness of the death of his wife and requested payment of the pro¬ 
ceeds of the policies to him; that John Brown furnished to the Com¬ 
pany proofs of death dated May *25,11)1 1. and surrendered the policies 
and premium receipt hook ; that John Brown stated to witness that he 
would pay the funeral expenses and expenses incident to the last ill¬ 
ness of his wife; that under the circumstances of the case witness con-. 

sidered that John Brown was entitled to the payment of the 
45 proceeds of the policies under the facility of payment clause 
and witness recommended to the Home Oflice of his Com¬ 
pany that such payment he made; that in all cases of this kind set¬ 
tlement of insurance is made by check executed by the Home Oflice; 
that thereafter there was forwarded to the Pittsburgh oflice the check 
of the defendant Company, dated June 10, 1014, payable to John 
Brown in the sum of Two Hundred, Forty Hollars and Eight cents 
($240.0S) which check was delivered to John Brown who endorsed 
same and received the amount thereof; that while the Home Oflice 
decides to whom it will make payment under the facility of payment 
clause of the policy in cases of claims for industrial insurance, never¬ 
theless it is usual for the Home Oflice to accept witness' recommenda¬ 
tion in the matter of claims on policies issued and maintained 
through the medium of his oflice, which the Company did in this 
particular instance; that one Schneider was the agent whose duty it 
was to collect premiums on the policies in question and who did so 
collect in numerous instances; that said agent died in December, 
1910. 

On cross examination the witness testified that the Home Oflice de¬ 
cided that John Brown was the party equitably entitled to the pro¬ 
ceeds of the industrial policies; that he had no evidence that John 
Brown had incurred any expenses about the funeral expenses of 
insured and he made the payment to John Brown without any proof 
of the doctors' in Washington and undertaker’s bills had been paid; 
that the Company usually follows the recommendations of its local 
superintendents, and that from his investigation of the facts,—his 
knowledge of payment of premiums on said policies by John Brown, 
the fact that John Brown surrendered the hook and policies, witness 
considered he was entitled to the proceeds thereof and so recom¬ 
mended to the Company; that he had known John Brown for two 
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years or two and a half years prior to his wife’s death, and that he 
had a position in the street cleaning department of the City of Pitts¬ 
burgh and was a very respectable man. 


I 


The defendant then read in evidence the deposition of John 
* row n, in which the witness testified in substance as follows: 


U > 


That ho is a driver for the City of Pittsburgh and lives 
at 2l>32 W ylie Avenue, Pittsburgh, Pa.; that Margaret Brown, 
formerly Margaret (ole. was his wife, lit* having married her 
on 1‘ehruarv l.>, P.HMJ; that Margaret Brown died in Washington on 
May K>, PH I, where she resided for about three months prior to her 
death,—she having left Pittsburgh on the 14th day of February, 
PH4, and died on the Pith of May following; that his wife said she 
wanted to go to Washington on account of her health to spend a 
month or so and afterwards she would return to Pittsburgh; but that 
witness judged she was persuaded not to return and decided that she 
would remain in Washington with her Aunt, he presumed this from 
tla* letters which la* received from his wife; that he and his wife lived 
together from the time they were married until she left for Washing¬ 
ton a few months prior to her death, and that they resided in Pitts¬ 
burgh all of their married life; that witness supported her until she 
went to Washington; that witness gave his wife railroad fare to go to 
Washington amounting to $12 and that la* did not contribute any¬ 
thing to her support while* sla* was in W ashington because of being 
out of a job he was not able, owing to the expenses he had in Pitts¬ 
burgh having to support himself and their two children who re¬ 
mained with him; that he told his wife before* she left Pittsburgh 
that lie could not afford to support her in W ashington and she said 
that her people would look after her, by her people she meant Mary 
K. Brock and her father whom he had never seen; that his wife, 
Margaret Brown was the same person who was insured in the Pru-, 
dential Insurance Company under policies No. 21,23(>,4bl tor One 
Hundred and Sixty-eight Hollars ($1(>S) insuring the life of Mar¬ 
garet K. Cole, and No. 24,41K.o70 for Fifty-live Hollars ($r»r».0U) 
insuring the life of Margaret Brown; that the policy which his wife 
had on her life before his marriage to her, his wife’s mother Sadie 
Butler kept up until witness married his wife, although even before 
his marriage la* paid on the policy giving the money to Margaret 
Cole; that after he was married be paid on both policies until 
47 the date of his wife’s death; that both policies were in his* 
(barge he having obtained possession of them in 11)07 from 
the mother of his wife, and that his wife’s mother had her make them 
payable to him and he paid them and kept them up until she died; 
that after his wife’s death he tiled a claim with tla* defendant Com¬ 
pany for the proceeds of said policies and that, he. John Brown, had 
possession of the policies and premium receipt hook and turned them 
over to the Company in their otlice in the House Building in Pitts¬ 
burgh. Pa., as near as witness can remember, on or about the 17th 
day of May after witness came back from Washington. 

That after witness received a telegram from W ashington that his 
wife was dead he got the Prudential policies on his wife's life and 
turned them over to Undertaker Jackson and told the undertaker he 
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wanted him to take charge of his wife’s body in Washington, D. C. 
and bring it to Pittsburgh for burial, and that witness ordered a $65 
casket and a shroud to he sent to Washington; that the undertaker 
gave witness a message to telegraph Mrs. Rrock telling her that wit¬ 
ness was making arrangements in Pittsburgh to send down casket 
and shroud and would he on right away and to hold the body until 
witness got there; that Mrs. Rrock telegraphed back to witness not 
to send anything because all arrangements had been made in regard 
to his wife’s burial by her with her lawyer before her death; that wit¬ 
ness then telephoned to Undertaker Jackson telling him that he had 
received this telegram from Mrs. Rrock stating that all arrangements 
had been made in regard to his wife’s burial and asked him to cancel 
the order which witness had given; that witness received a letter 
irom Mrs. Rrock before his wife’s death stating that his wife was 
very low and that his wife desired to see the children, but instead of 
sending the children witness himself went and arrived in Washing¬ 
ton at Mrs. Rrock’s house and met his little girl going to 
48 school; that his little girl told him that her mother was in 
the house, witness left his little daughter and went to the 
house; that after rapping on the door and getting no response, he was 
told by a neighbor next door that there was no one there excepting 
a sick lady and she was unable to get out of bed; that Mrs. Rrock went 
to work every morning getting home around about, twelve o’clock 
noon; that witness then went to get some breakfast, telling the neigh¬ 
bor that he would he hack later on; that when he got hack Mrs. 
Rrock and several other ladies were standing on the porch waiting 
for him; that witness went up on the porch and spoke to Mi's. Rrock 
and told her that he had come there to see his wife. Mrs. Rrock told 
him that no one sent for him, that they had sent for the children,— 
the two children he had with him in Pittsburgh, then Mrs. Rrock 
told him he could not see his wife and that she absolutely refused 
to allow him in her house; that witness did not seek any further 
hut simply said to Mrs. Rrock that he did not come to Washington 
for an argument hut that he simply came to see his wife as she was 
so low, and witness then came hack to Pittsburgh; and after being 
in Pittsburgh about three days he received a telegram that his wife 
was dead. 

That he paid physicians in Pittsburgh for medical services ren¬ 
dered his wife; that Dr. Win. E. Franklin was their physician prac¬ 
tically all the time since he and his wife had married and that he 
paid him different sums for a couple of years, and the last amount 
he paid him was $80, for which he had a receipt; that he turned the 
receipt over to the insurance company; that he thinks the bill was 
paid in June, 1014. 

That when he got to Washington after l>eing notified of his wife’s 
death he found she had lieen buried; that he went to Dr. Tyler, who 
was his wife’s physician and asked him what he owed him for 
services rendered to his wife and he told witness that Mrs. Rrock was 
paying him a little along at a time as she could; that the wit- 
49 ness told the doctor that he was not talking about Mrs. Rrock 
hut simply wanted to know what witness owed him for serv- 
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ico< rendered Ins wife while she was there and that Dr. Tyler would not 

ve him a decided answer; that witness then told Dr. Tyler that if 
he expected witness to pay him he would surely tell witness what the 
expenses were and if not he could look to Mrs. Brock for his money; 
that as to the undertaker he did not see him and Mrs. Brock would 
not satisfy him enough to tell witness anything concerning his wife's 
death expenses, still he asked her and she would not answer; that 
witness went to the Municipal Building and purchased two death cer¬ 
tificates. one for the Prudential and one for the Alta Friendly Soci- 
ety and when witness got hack to Pittsburgh he turned them over 
to the companies; that when he went to Washington after his wife’s 
death he intended to clear up the expenses and nav her hills; that 
the defendant Company had paid to witness the full amount of the 
policies on his wife’s life,—that payment was hv check which he 
received shortly after the date of the same, dune 10, 1014, hut could 
not state the exact date when received; that the check was given to 
him personally hv Mr. Schneider an agent of the Company. Witness 
was thereupon shown the check which he identified as the one which 
he had received and which hears his endorsement, and the same was 
introduced in evidence and is in the words and figures following, 
to-wit; 

The Prudential Insurance Company of America. 

Industrial Department. No. 300,007. 

Newark, X. .1., dun- 10, 1014. 

Pay to the order of .John Brown Two Hundred forty and OS 100 
Dollars. In full for all claims under Policy No. *2 1 .*230,40 1 — 
*24.4 IS.:,70. 

To tin* Union National Bank. Newark, X. d. 

:>:>—o. 

*240.08. SAMI’KB S. SLUTER, 

.4 xmixta n t < ash ier. 

(On end of check;) Countersigned: II. X. AUSTIN, Auditor. 

Endorsed on the hack i** the following: 

Endorsements. 


This check is in full payment of claim under policy or policies 
mentioned thereon, and the payee accepts it as such hv endorsement 
hclow. 

No other receipt required. 


;>o 


Sign here: dOIIX BROWN. 

dXO. R. RUSSELL, Supt. 
dOIIX BROWN. 


Pay to the Order of 
Any Bank, Banker or Trust Co. 
All prior endorsements guaranteed. 


MARY E. BROCK, EXECUTRIX, ETC. 


June 13 1914. 

MELLON NATIONAL HANK, 
8-26 Pittsburgh, Pa. <S-2(> 
W. S. Mitchell, Cashier. 


Wiliters further testified that he received the amount of nionev 

called for hv said check a dav or two after he got the same;' that 
• • • 

when he got the check he took it around to tlie Mellon National Hank 
and was advised that he would have to he identified, and that lie then 
went to the House Building and a^ked Mr. Hassell to endorse it which 
he did and witness signed the check a second time and the hank paid 
him the money. 

On cross examination the witness was asked the following ques¬ 
tion : 

“Q. Did you not send your wife, Margaret Brown, to Washington 
to avoid the expense and trouble of taking care of her and for fear 
further association with her would cause you also to contract the 
disease with which she died. Did you not send her to Mrs. Block 
without advising Mrs. Brock of her condition in order that she 
might he cared for by Mrs. Brock? 

“Ans, No. sir. The way this came about I judge you can get the 
letters from Mr. Avner. I gave the letters over to Mr. Avner, and I 
did not send my wife to Mrs. Brock to support her, because my wife 
and Mrs. Brock also knew we had written to her and told her that 
if my wife wanted my support I demanded her to come hack to Pitts¬ 
burgh and I will send her a ticket any time she desired; and she 
said that she had decided to stay there. Then I told Mrs. Brock that 
I could not keep up my expenses here and her expenses there. 1, 
John Brown, and Dr. Win. E. Franklin and several other friends 
persuaded my wife not to go to Washington, hut she had said ii I did. 
not give her the money to go she would get the mopey on my name 
from Mr. .1. Stein and go any way. I did not want her to go because 
I put her oil for fully five months before 1 decided to let her 
.VI go, and then I did not want her to go. My wife did all the 
corresponding with Mrs. Brock and Mrs. Brock did not know 
she was sick and Mrs. Brock did not know what was the matter with 
her.” 

That he did not give his wife any money during the entire time 
she was in Washington, because witness was out of a job and what 
money he got he tried to pay his expenses in Pittsburgh as he was 
taking care of himself and their other two children; that he told his 
wife the night she left for Washington, “remember now you know 
my circumstances, and I am not able to support you down there, and 
she told me that she did not want me to give her any money while 
she was there, her Aunt, Mrs. Brock and her father would look out 
for her.” 

That his wife did not pay her railroad fare out of the money re¬ 
ceived from the Alta Friendly Society; that witness gave her $12 
just as he drew it from George C. Christian and it left him without 
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ten cents; that witness lmil worked a week at $2.00 per day, drawing 
$12 and himself purchased the ticket for his wife and gave her the 
change for expenses on the train; that witness’ daughter's Christmas 
savings was drawn, amounting to two dollars and some cents, which 
was kept bv his wife; that witness had nothing to do with the drawing 
of the savings and nothing to do with her saving it. That the $1*2 
paid for Imtli his wife’s ticket and his daughter's ticket and that his 
wife had the change; that it is not a fact that lie did not give them 
anything for their railroad fare hut that witness himself bought 
1 K»th tickets and gave his wife the change out of the $12.00. 

That witness’ wife’s mother did not pay the premiums on the in¬ 
surance policies of the defendant Company until the death of the 
mother, which was eleven months prior to the death of Margaret 
Brown, hut that he, the witness, paid his wife’s expenses, that is the 
insurance premiums all the time, four years before he married 

52 her, and that he presumes his wife's mother put her in it, 
that he does not know, hut his wife’s mother would tell wit¬ 
ness when the insurance premiums and doctors* hills were due and 
witness would pay them himself even before lie was married,—that 
was with respect to the first policy. Then after they married he made 
an additional policy of five cents more and also kept that up; that 
witness paid all the premiums on the policies up until his wife’s 
death, from the time they were married and before and even while 
she was in Washington, up until the date of her death; that his 
wife's mother and no one else ever paid any of her premiums or any 
other bills pertaining to her while they were married, except what 
Mrs. Blink might have paid on her doctor's bill just before his wife 
died; that witness even paid premiums on his wife’s mother's policy; 
that the money from the Alta Friendly Society which was paid after 
the death of his wife’s mother was used for her mother's burial ex¬ 
penses and what was left was given to Mrs. Marv K. Brock to defray 
her expenses from and hack to Washington and was given to Mrs. 
Brock by witness’ wife in witness’ presence; that witness not only 
paid the premiums while Margaret Brown was in Washington but 
paid the premiums all the time and no one else ever paid a dime 
on account of the premiums. 

That witness refused to send the policies to Margaret Brown in 
Washington for the reason that he had been paying her premiums, 
bearing all the expenses while she was in Pittsburgh and witness did 
not think that he had a right to give these policies to Margaret 
Brown, after his labor and struggle to keep them up and be refused 
to send them to Washington; that witness was satisfied that it was 
Mrs. Brock who was writing for the policies instead of his wife: that 
he thinks that at the time his wife was in Pittsburgh, just before she 
left for Washington, she was not in her right mind from the way she 
acted, that she had l>een sick for two years and he thinks her sick¬ 
ness affected her mind, that she really did not know what 

53 she wanted to do and for that reason he did not send the 
policies to Washington, and he did not know whether she 

personally wanted them or not. 
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That witness has nut paid anything towards the funeral expenses 
of his wife; that witness has a policy in the hands of lawyer Avner 
to cover the hurial expenses of his wife, hut so far witness has not 
heen aide to find out who lairied her and what the expenses arc and 
Mrs. I »rock refuses to talk to him in regard to his wife's expenses and 
hurial expenses; that it is a fact that he has not paid anything for 
his wife's hurial expenses, hut that hi* has always l>een willing to do 
so and went to Washington for that purj>osc hut could not receive 
any information concerning it; that he did not make a special trip 
to Washington after his wife's death for the purpose only of securing 
a death certificate in order that he might secure the proceeds of the 
insurance policies; hut lie made the trip to Washington to attend to 
his wife's funeral, got there as early as he could and had to borrow 
the money to go. hut that la* went and found his wife was buried 
before he got there,—that Mrs. 11 rock and her husband told witness 
that they could not keep the body out of the ground two or three 
weeks waiting on him; that the reason he did not get there sooner 
was because la* did not have the moneyand could not get it until Mon¬ 
day; and that he left on Monday getting into Washington Tuesday 
morning; that his wife died on Saturday evening and that he did not 
get the telegram notifying him of his wife’s death until twelve 
o'clock Saturday night, lie has explained why he went to Wash¬ 
ington to his wife's funeral and to clear up her expenses, hut was 
unable to find out anything in regard to her expenses. That he went 
to the doctor hut he refused to tell him his wife's indebtedness and 
no one would tell him anything about the undertaker; that witness 
did afterwards get two death certificates when he could not find out 
anything about the death of his wife, that he did not go there solely 
for the death certificates, he went there with the intention of 
34 paying his wife's expenses which he is still willing to pay 
whenever he can find out what tliev are. 


Thereupon the defendant read in evidence the deposition of Dr. 
Wm. K. V 'raxklin, who testified in substance as follows: 


That he resides at 1 •"><!."> Wylie Avenue, Pittsburgh, Pa., and is a 
practicing physician; that he graduated seven years ago from the 
Cleveland Homeopathic Medical College, passed the State Hoard on 
dune *2b, 1909. and came to Pittsburgh to practice on duly 11, 1909; 
that he treated Margaret Drown the wife of John Drown, hut does 
not remember the first year, hut he treated her for a period of three 
or four years until she went to Washington; that when he was first 
called in to see her she was suffering from female trouble due to 
premature birth and later she developed tuberculosis; that she was 
in a had state when she left for Washington hut insisted upon going; 
that witness tried to dis-uade her from going to Washington, but she 
insisted upon going; that dohn Drown paid his hills for professional 
services rendered Margaret Drown, hut that it would he impossible to 
give the amounts and dates of payment for the reason that he took 
care of John Drown s wife, John Drown s three children, John Drown 
himself and John Drowns mother-in-law,—all of which services 
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would come under the head of John Brown; that John Brown would 
pay all the hills; that the witness never made separate note as to the 
amount of each individual; that John Brown’s mother-in-law did 
pay her first hills to him hut that the last hills were paid by John 
Brown; that it would he impossible to state all the payments that 
were made as he paid in small amounts at a time, hut estimated that 
John Brown had paid him in the neighborhood of three or four 
hundred dollars, probably more. 

That witness Iried to dis-uade John Brown’s wife from leaving, 
and John Brown also tried to dis-uade her. hut she persistently in¬ 
sisted upon going; that witness advised her that she should not make 
the trip in her condition, and also advised her husband to the same 
effect. 

On cross examination the witness testified that Mrs. Brown 
never paid him anything,—that she personally never paid 
witness anything and witness cannot remember that she personally 
handed him any money: that she never paid him anything; witness 
does not think that he ever filled out a certificate for her, hut he did 
for her mother; that her mother paid out of her insurance; hut that 
John Brown made all the payments to him and that witness held 
him responsible for the amount; that witness could not tell where 
John Brown got the money that he paid him, although he was paid 
in small payments. 

Thereupon the defendant introduced in evidence the proofs of 
death of Margaret Brown furnished to the Company by John Brown, 
consisting of claimant's statement dated May 2">, 101 l, signed by 
John Brown making claim for the proceeds of said policies, and 
stating John Brown would pay insured’s funeral expenses; certificate 
of adjuster, dated May 27>. 1014. signed by J. \V. Schneider, agent 
of defendant Company, and certificate of death issued by the Health 
OHiecr of the Histrict of Columbia, dated May *20. 1014, certifying 
that Margaret Brown, colored, age 20 years, married, died on May 
10, 1014. at 20.”>4 Champlain Street, X. W.. Washington. D. (’.. and 
was buried in Harmony Cemetery on Mav 1<S, 1014, and that Kobcrt 
(1. Mcduirc, 72-") Fla. Ave.. X. \\\. was the undertaker. 

Thereupon the defendant introduced in evidence copy of a letter 
written by it to Zeph I\ Moore, attorney for Margaret Brown, dated 
June 20, 1014. which is in the words and figures following, to-wit: 


.. 


II EH—AT1\ 


Margaret Brown. 


1.774,601-2. 


June 20, 1014. 

Mr. Zeph P. Moore, Attorney-at-Law, 1201 B Street, X. W., Wash¬ 
ington, D. C. 

Dear Sir: In reply to your letter of June 20 in reference to 
policies 21,200,401 etc. on the life of the above, wish to state that 
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this claim was settled under date of .Tune 10, and our check was 
forwarded to the husband of the deceased, Mr. John Brown of 9 
MeClaran St., Pittsburgh, Pa. 

1 remain, 

Very truly vours, 

WILLIAM A. DENNIS, Manager: 9 


f)(5 Thereupon the defendant rested. 

Thereupon, the plaintiff was recalled in rebuttal and tes¬ 
tified that she never refused to give John Brown information in re¬ 
gard to the funeral expenses and the expenses of the last illness of 
Margaret Brown: that she told him who the undertaker was and 
where he lived: that she also informed him that Dr. Tyler was the 
attending physician and that neither hill had been paid. 

Witness was then shown a post card, dated February 11, 1914', 
signed by John Brown and addressed to Mrs. Mary E. Brock, which 
was introduced in evidence and the same is in the words and figures 
following, to-wit: 


“Love to all write more next time. 

Pitts., Pa., Feb. 11-14. 

Mrs. Brock, my dear friend I drop you this Postal to let you know 
that sis will he there Sunday morning if nothing happen, and bring 
helen with her. 1 just got through telling her that it is nonsense 
for her to go down there as l don’t think she will want to stay there, 
hut I will let her come good bve from vour friend 

JOHN BROWN.” 


Whereupon, the plaintiff called in rebuttal, Robert G. McGuire, 
who being first duly sworn testified as follows: 

That he is a resident of the City of Washington, District, of Colum¬ 
bia : that he is an undertaker and conducted the funeral and burial 
of Margaret Brown; that his bill in the sum of about $185 has not 
been paid bv John Brown or anyone else; that he had never seen 
John Brown or heard from him. but that lie had sent a certificate of 
burial to the Health Office of the District of Columbia and also sent 
an itemized bill to the Company and that his name and address was 
on the undertaker's certificate of death. 

On cross examination, witness testified that he never sent a bill 
to John Brown for his wife’s funeral expenses and had never made 
any effort to communicate with him in regard to the same or to 
ascertain his whereabouts. 


57 Thereupon the plaintiff called in rebuttal, Dr. Robert B. 

Tyler, who being first duly sworn, testified on direct exam¬ 
ination as follows: 


That he is a resident of the City of Washington, District of Colum¬ 
bia; that he was the attending physician during the last illness of 
Margaret Brown; that his bill for services during the last illness of 
Margaret Brown was rendered to the plaintiff, hut has not been paid; 
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that about throe weeks previous to (lie death of Margaret Brown, he 
saw her husband, John Brown; that he did not see John Brown 
after the death of his wife. Margaret Brown, and that John Brown’s 
statement about a visit to the witness after the death of his wife and 
the conversation with witness about his bill, never occurred. 


Thereupon, the plaintiff called in rebuttal, Mrs. Charity A. 
Smothers, who being lir<t duly sworn testified as follows: 

That she was standing on the porch with Mrs. Brock after the 
death of Margaret Brown on the Tuesday following tin* l(>th of May, 
1014, and her husband. John Brown, said to Mrs. Brock that he had 
turned the books and policies into the Company and that it would 
send blanks to Mrs. Brock to till out and as soon as returned filled 
out, the Company would sign a chock and send it to Mrs. Brock; that 
after the payment of tin* funeral expenses and doctor's bill there 
would be nothing left to fuss over, as the money from these policies 
was intended to be used for the payment of funeral expenses and the 
expense's of the last illness of Margaret Brown. 

AS The foregoing is the substance of the evidence introduced 

at the trial by both the plaintilf and the defendant. 

Thereupon the defendant prayed the Court to instruct the jury 
to return a verdict for the defendant; but the Court refused to grant 
said instruction, to which refusal the defendant then and there ex¬ 
cepted. and the exception was duly noted upon the minutes of the 
Court. 

Thereupon, the Court over the objection of the defendant, granted 
the following prayer on behalf of the plaintilf. to-wit: 

“The jury are instructed that whether there was fraud or bad 
faith in the payment to John Brown is a matter of fact to be deter¬ 
mined by the jury from the whole evidence in the case. And it may 
be determined from a set of circumstances or facts in a case though 
no one circumstance or fact standing alone mav be sufficient to estab¬ 
lish either fraud or bad faith and they must determine from all the 
evidence whether the payment made to John Brown of the proceeds 
of the policies was made in good or bad faith so far as the plaintiff 
is concerned and if they shall find that it was made in bad faith then 
their verdict must be for the plaintilf for the amount claimed.’’ 

To the granting of which prayer the defendant then and there ex¬ 
cepted. and the exception was duly noted upon the minutes of the 
Court. 

f> ( J Thereupon the defendant prayed the Court to instruct the 

jury as follows: 

(1) The jury are instructed that upon the whole evidence ad¬ 
duced their verdict should be for the defendant. 

(*2) The jury are instructed that if they find from the evidence 
that John Brown, the husband of the insured, paid premiums on the 
policies in suit, or incurred any other expense on behalf of the in¬ 
sured. then the defendant was justified in paying proceeds of the 
policies to said John Brown and their verdict should be for the de¬ 
fendant. 
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(3) The jury are instructed that under the policies of insurance 
in this case, the authority is vested in the defendant to determine the 
person equitably entitled to the proceeds of the policies, and that 
unless they find from a preponderance of evidence that the defendant 
acted in bad faith in paving said proceeds to the husband of the 
insured, their verdict should be for the defendant. 

But the Court refused to grant Prayers No-. 1 and 2, to which rul¬ 
ing of the Court the defendant then and there excepted, and the ex¬ 
ception was duly noted upon the minutes of the Court. 

Thereupon, tlie Court of its own motion instructed the jury as 
follows: 


(Iextlemex of the Jury: This is a suit upon two policies of in¬ 
surance issued by the defendant Company on the life of Margaret 
Brown. Thev contain no designated beneficiary, but are hv their 
terms made payable primarily to the executors, administrators or 
assigns of the insured, unless settlement is made under a certain 
provision contained in each of the policies, which you have heard 
read and discussed in the trial of this case. This provision of the 
policy forms a part of the contract between the insurer and the 
insured. 

GO The issue that has been arrived at by the parties in their 

pleadings and statements, and for the determination of the 
jury is as to the question of whether or not the settlement made by 
the defendant Company was in good faith, which is equivalent to 
saying, whether or not they committed a fraud upon this plaintiff in 
making payment of the policies to the husband of the insured. The 
existence of fraud or had faith rarely can he established by any 
direct evidence of the fact. It is to he gathered by a multitude of 
instances, the sum total of which when carefully reviewed by men 
of good judgment and common sense, bring to their minds satisfac¬ 
tion that it establishes fraud or establishes had faith. That principle 
of law has been incorporated in a prayer which the Court has 
granted on behalf of the plaintiff. 

“The jury are instructed that whether there was fraud or bad faith 
in the payment to John Brown is a matter of fact to he determined 
by the jury from the whole evidence in the case. And it may be de¬ 
termined from a set of circumstances or facts in a case though no one 
circumstance or fact standing alone may he sufficient to establish 
either fraud or had faith and they must determine from all the evi¬ 
dence whether the payment made to John Brown of the proceeds of 
the policies was made in good or bad faith so far as the plaintiff is 
concerned and if they shall find that it was made in had faith then 
their verdict must he for the plaintiff for the amount claimed.” 

The issue of had faith in the payment to John Brown has been 
offered by the plaintiff. She charges bad faith, and under the well 
established principle of law the burden of proof of had faith must 
be accomplished by the plaintiff by a preponderance of the evidence; 
and unless the evidence satisfies you, reviewing the testimony that 
has been offered as tending to support the claim of bad faith 

G—3111a 
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til and 11 lilt which has been offered by the defendant Company 
to relmt the charge, that the claim of had faith has been made 
out. then your duty would In* to return a verdict for the defendant. 

The action is hv the executrix under the will of the insured. Pav- 

• *• 

ment was indisputably made to her husband. The court has granted 
the following prayer on liehalf of the defendant: 

“The jury are instructed that under the policies of insurance in 
this case, the authority is vested in the defendant to determine the 
person equitably entitled to the proceeds of the policies, and that 
unless they tind from a preponderance of the evidence that the de¬ 
fendant acted in had faith in paying said proceeds to the husband of 
the insured, their verdict should he for the defendant.” 

The Company had the right to make payment to the husband if it 
acted in good faith. \\ bother it so acted depends upon all the cir¬ 
cumstances that have been introduced in evidence, and you will have 
to hear in mind the obligation resting upon the defendant as it ap¬ 
pears in the clause of the policy upon which it relied. The true con¬ 
struction is that they may make the payment either to the executor, 
administrator or legal representatives of the insured, or they may 
make the payment provided for in those policies to any relative by 
blood or connection by marriage,—and the husband is one such,—or 
to any other person appearing to said Company to he equitably en¬ 
titled to the same by reason of having incurred expense in any way 
on behalf of the insured for his or her burial, or for any other pur- 
post'. Now you have to consider the testimony of the case in the 
light of tin' provisions of these policies, which the Court tells you are 
valid provisions. 'The only question in this case for you to deter¬ 
mine is whether the Prudential Insurance Company was 
02 guilty of had faith or fraud in making the payment to John 

Ihown. If tliev did it in an arbitrary fashion without ref- 

• • 

erence to any equitable reasons, you should consider that in connec¬ 
tion with the testimony in determining whether it acted in had faith. 
If you should determine from the evidence that the Company inves¬ 
tigated and found that he was the husband of the insured and had 
incurred expenses for her last illness, or for any other legitimate pur¬ 
pose. then the Company would he warranted in determining that the 
husband was entitled to the proceeds. 

And. thereupon, to-wit on the 14th day of May. lhl7, pursuant 
to the instructions so given, the jury returned a verdict for the plain- 
till* for Two Hundred. Forty Dollars and eight cents ($240.ON), with 
interest from July 1, 1014. 

Thereafter, to-wit, on the Kith day of May, 1017, the defendant 
hy its counsel moved the court to set aside the verdict and grant a 
new trial, because the verdict was contrary to the evidence; was 
against the weight of the evidence: and for errors of law committed 
by the presiding Justice. 

And on another day, to-wit, the Kith day of June, 1017, the Court 
upon hearing said motion for a new trial overruled the same, and 
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judgment against the defendant was entered upon the verdict so 
rendered by the jury. 

All of which said exceptions set forth in the foregoing hill of ex¬ 
ceptions were severally duly noted upon the minutes of the Court; 
and made a part of the record in this cause, and, at the request of 
counsel for the defendant, said hill of exceptions is signed, sealed and 
settled in duplicate now for then this 1 Ih dav of Julv, 1917. 

F. C. SIDDONS, Justice. 


Approved. 

E. L. CUES, 

Att'y for Plaintiff. 

03 | Endorsed:] At Law No. f»«S*2Nf>. Marv E. Brock, Ex¬ 

ecutrix of the Estate of Margaret Brown, deceased, Plaintiff, 
vs. The Prudential Insurance Company of America, Defendant. Bill 
of Exceptions. Berry A Minor, Attorneys at Law, Colorado Build¬ 
ing, 11th and (i Sts. X. \Y., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3111. The Prudential Insurance Company of America, a corpora¬ 
tion, appellant, vs. Mary E. Brock, executrix. Ac. Court of Appeals, 
District of Columbia Filed did- 31, 1917. Ilenry W. Hodges, clerk. 
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OF MARGARET BROWN, DECEASED. Appellee . 


BRIEF FOR APPELLEE. 

The appellant has given a general statement of the case, 
which has recited many of the facts, but failed to state that 
the deceased had paid all the premiums on the policies of 
insurance, until she came to Washington,in February, 1014. 
From that time to her death the husband, John Brown, 
paid the premiums. The contention of the appellee was that 
the husband of the insured artfully brought about the visit 
of the deceased to the appellee who was her aunt, in order 
that the said appellee might nurse and care for her in her 
approaching childbirth. She also nursed the insured in the 
last stages of her final illness, and the insured made most 
determined efforts to have the appellant name Mrs. Mary 
E. Brock, the plaintiff and appellee, as beneficiary in the 
policies of insurance, but the appellant refused so to do. 


The record, however, will show that the company by it c 
letters informed the appellee that it would make payments 
of the policies of insurance, to an executor or administrator 
as provided in terms by the contract of insurance. There¬ 
upon tht insured made a will designating the plaintiff and 
appellee as sole legatee. The insured died on the 1 i>th day 
of May, lt>14. The will was Tiled for record at once, and 
application for its admission to probate, and for letters test¬ 
amentary to Mary K. Truck, the plaintiff and appellee, were 
promptly made. Of this the appellant was notified, by the 
attorney for Mrs. Truck, on the 18th day of May, 1014 
(]). 21 R.). 'fhe letter also requested that blanks be sent to 
Mrs. Truck for filling out and making her claim for the pro¬ 
ceeds of the policies, and furnishing proof? of the death. 
These the appellant sent in the letter on the 2.“»th day of 
May. 1014 (22 R.), together with instructions for her how 
to fill out the blanks and make her claim. The proofs of 
the death were furnished bv the appellee which were 
dated June 1, 11*14. W hen offered in evidence they bore 
also the file marks of the appellant company as follows: 
“Claim Department. June <». 1014.” The receipt of these 
claim papers was acknowledged on June 8, 1014 fp. 22 R.) 
by the appellant, also thereby admitting knowledge of the 
application < t the appellee, to the Orphans Court of the 
Supreme Court of the District of Columbia, for letters 
testamentary upon the estate of the deceased, and requir¬ 
ing in addition to such \ apers, that a short form showing 
her appointment as executor or administrator he sent to 
it. Notwithstanding these facts the appellant, on the 10th 
day of June 1014. made a check payable to the order of 
John Brown for the proceeds of the policies, which seems 
to have come into the possession of Brown, and was cash¬ 
ed by him on or about the 1 Oth day of June, 1014. 
Nevertheless the record will show, that the payment of 
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lliis money by the appellant to John Brown was con¬ 
cealed from the appellee, until the 2nd day of September, 
1014 (R. p. 2-V). The plaintiff and appellee tiled a repli¬ 
cation to the defendants pleas in the following language: 
‘'That the said alleged payment of the proceeds of the 
said insurance policies to John Brown, the surviving hus¬ 
band of the deceased, on the 10th day of June, 1014, by 
the defendant company of the sum of $240.08, was not 
made in good faith. That the said John Brown was not 
equitably entitled to the same, and the payment was made 
to him in fraud of the plaintiffs right to the said fund, 
and was made after full knowledge of the plaintiff's 
claim, and of her right to the said fund." Upon this the 
appellant joined issue and the case proceeded to trial upon 
the question, as to whether the payment was made in good 
faith. The court only allowed one prayer of the plaintiff 
and only gave the one instruction (p. 40 R.). The court 
instructed the jury that they were to determine from the 
evidence, whether the payment was made in good faith or 
bad faith, and if they should find that the payment was 
made in bad faith, then the verdict should be for the plain¬ 
tiff for the amount claimed. The jury found the issue in 
favor of the plaintiff. 

WAS THE JURY JUSTIFIED FROM THE EVI¬ 
DENCE IN FINDING THAT THE PAYMENT WAS 
MADE IN BAD FAITH? 

The insured’s letter of April 1, 1014, to the appellant, ad¬ 
vised the appellant company of the fact, that she had paid 
the premimums until she had left home at the suggestion 
of her husband, six weeks l>efore the writing of the letter, 
and that he had since abandoned and forsaken her, and 
that she had been taken in by the appellee in this case, who 
sheltered, provided for, and nursd her, and she wanted the 
policies of insurance made payable to her. This the com- 
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pany refused to do, and also refused to allow her to pay the 
premiums. ( See letter of April 13, 1 i> 14. p. 1!> R.). showing 
eollusion at that time between Brown, and Russell, the super¬ 
intendent, at Pittsburgh. The record shows that the ap¬ 
pellee promptly advised the appellant of the death of the 
insured, on tile ISih day oiMay, R>14. and that letters tes¬ 
tamentary on her estate had been applied for, and requested 
that blanks for proofs and filing her claim be sent to the 
appellee. This the company accordingly did on the 
2bth day of May. 1014 (R. p. 22). The record 
also shows that these were received bv the Claims De¬ 
partment of the appellant on the nth day of June, 101 4, and 
the receipt acknowledged by the company on the 8th. 
day of June. 1014 ( R. p. '2:2). The record further shows 
that notwithstanding this fact, that the payment of the 
.'.mount of the policies was made to John Brown, without 
any proof < f any kind, that he was equitably entitled to tlie- 
proceeds of the policies, by reason that he had paid the 
funeral expenses, or any other expense of the last illness of 
the deceased ( R. p. 31 ). The record will also show corre¬ 
spondence with the company, making inquiries as t > th ■ 
claim, of the date June 2:2. ii‘11. August !. in 14. August 
S. 11)14, August 28, mi ! and until Septc.ulier :2, RH4, with¬ 
out an imitation (4* any kind that the appellant had made 
i nyment t<> John Br« vn of the proceeds of the policies. 

The testimony of John Brown was simply unworthy of 
* • • » • 

belief. He testified (p. 34 R.) that he had not been able to 
find out who had buried her, that he could’nt find out who 
the undertaker was, notwithstanding the fact that he came 
to Washington for the sole purpose of getting two death 
certificates, upon which the name of the undertaker was 
plainly written, viz; Robert G. McGuire. 42b Florida Aye. 
X. W. He said that after the death of the insured, lie went 
to see the doctor, and the doctor wouldn't tell him anything 
about his wife's indebtedness. That he came to Washing- 


tun iur the purpose of paying his wife's expenses, but no 
one would tell him what they were. On (p. 3J) R.) Mr. 
-McGuire tile undertaker testihed, that he had never seen 
or heard anything of John Brown (p. 40 R.). Dr. Robert 
G. Tyler testihed that John Brown's statement that he had 
been to see him after the death of his wife and could not 
ascertain anything about the indebtedness was false, as John 
Brown did not come to see him at that time. The jury had 
adl the evidence and facts and all the testimony, was also 
able to study the demeanor, and conduct of the witnesses. 
\\ hen, therefore, the issue of the payment, whether it was 
made in good or bad faith was submitted to them, they verv 
promptly held, that the payment to John Brown was made 
in bad faith and that the plaintiff and appellee was entitled 
to recover. 

The Law of the Case. 

FIRST: Fraud is a question of fact to be acertained 
from the evidence, and the finding of the jury that whole 
evidence disclosed fraud, is a finding of fact, peculiarly 
within their province, and their verdict on such a question 
will not be disturbed by the court on appeal. 

SECOND: 'That the question of fact, as to whether the 
payment was made in h.ul faith, was properly submitted to 
the jury. This was considered the vital point in the case. 
This court in the case of the American Security & Trust Co. 
vs the Prudential Life Insurance Co., 10 App. D. C., page 
018. held that the question of fraud or bad faith is one, that 
should be set up in a special replication to a plea, such as 
was’ filed in this case. On page 322 the court used the fol¬ 
lowing language . “If fraud or bad faith had been practiced, 
whereby a party not equitably entitled had been paid the 
fund or any part thereof, that would have been the subject 
of a special replication to the plea." One was filed in this 
case and issue was joined upon it and a verdict found by the 
jury. 
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In the case of Thompson vs the Prudential Life Insur¬ 
ance Co. X. V. Supp., page 2 .*>7, the court also held, 
that the payment must he made in good faith and it must be 
made before knowledge of the claim of the administrator. 

In the case of Brennan vs the Prudential Life Insurance 
Co., 170 Pa., page 488, the court held that a settlement made 
under the facility of payment clause must be made in good 
faith, otherwise it would not stand. 

THIRD: The adjudicated cases h< ld that none of the 
parties mentioned in the facility of payment clause, can 
maintain suit on the policies, as there is no privity of con¬ 
tract. Lewis vs Metropolitan Life Insurance Co. 178 Mass, 
page :>2. Millard vs Pray ton 111 Mass, page add, also 1G2 
Mass., 4d:>, these cases all hold that the contract with the 
insurance companv, is with the executor and administrator 
who alone can maintain suit. In the case of the Prudential 
Life Insurance Co. vs. Godfrey. 1:2 All. Re])., page 4.*>(), it 
was held that after suit brought by an administrator, pay¬ 
ment could not be made lawfully to a party, claiming under 
the facility of payment clause. This case does not seem 
to pa.ss upon the question, as to whether payment could be 
lawfully made under the facility of payment clause, after 
claim was made by an executor or administrator or notice 
of claim by such. The opinion of the court in the case of 
Thompson vs the Prudential Life Insurance Co. 104 X. V. 
Supp., page ~r>7. is to the effect, that payment could not be 
made to one of the designated classes of persons, after 
notice of claim by an administrator or executor, or after 
claim made by either an executor or administrator under 
the policy. Under the laws of the District of Columbia an 
executor can not be appointed promptly, and letters tes¬ 
tamentary issued to him forthwith, upon the death of the 
insured. A will can only be admitted to probate, and letters 
testamentary can only be issued, after certain preliminaries 
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b: ve been had as to citation, and notice of publication, 
which in the case at bar, covered the period of about (>0 
days. If the dccis : on in the case of the Prudential Life In¬ 
surance Co. vs. Godfrey is correct, viz:—that payment could 
not be made under the facility of payment clause after suit 
was brought by the executor or administrator, it neces¬ 
sarily follows: That payment could not l>e made in good 
faith to any one, after the executor or administrator had 
made claim, or had given notice, pending his appointment 
as executor or. administrator, that as soon as qualified he 
would make claim. The payment of the amount of the 
policies to anyone else, made after full knowledge of the 
existence of the will and the intention of the executor to 
take out letters, and apply for the proceeds of the policies 
<>f insurance, must necessarily he made in bad faith. This 
is the fact in this case and the jury so found. 

FOURTH: W ill the appellate court examine into the 
verdict of the jury where that verdict has been reached, 
upon a question of fact, after a full consideration of all the 
evidence in a case, which was contradictory. 


In the Supreme Court of the United States in the case of 
DeL. L. & \Y. R. Co-. Converse, 1 .“>!) U. S., page 4(10, the 
court held that where the question of plaintiffs contributory 
negligence was properly submitted to the jury upon the evi¬ 
dence, which was contradictorv, and there was no error of 
law, the court cannot review their finding. In the opinion, 
the court used the following language: ‘‘The jury have 
found that the plaintiff was not guilty of contributory negli¬ 
gence. That question was properly submitted to them upon 
all the evidence, which was contradictory, and as no error 
of law in reference thereto was committed to the prejudice 
of the defendant, we have no authority to review their find- 
ing in that respect.” In the case of Hepburn vs. Dubois, 12 
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Pet., page 04A, the court held that after a verdict in favor 
of either party on the evidence, he has the right to demand 
of a court of error, that they look to the evidence only for 
one purpose, viz: to ascertain whether it was competent in 
law, to authorize the jury to find the facts, which made out 
the right of the party on a part, or the whole of the case. 

In the case of Xa>h vs. Milford. 00 App. I). C.. page 14!), 
this court held that findings of fact will not he set aside, 
unless it appears that there has been an error in law, or a 
conclusion of fact unwarranted by the evidence. In the 
case of Morgan vs. Adams. 2!) App. I). C., page 207, this 
court held that if the evidence he regarded .as sufficient 
under the requirements of the law of a particular case to 
warrant its submission to the jury, and their verdict has 
been approved, and carried into judgment by the trial court, 
the consideration of the appellate court is confined to errors 
of law in respect to the admission and exclusion of evidence 


and the charge. Aetna Life Ins. Co. vs. W ard, 140 U. S.. 
pages 70 and !>1. In this case the Supreme Court of the 
United States held that the jury are the judges of the cred¬ 
ibility of the witnesses and the weight to lx? given to any 
testimony, and whether or not it establishes a controverted 
fact, and that the court was confined to the exceptions and 
cannot determine questions of fact, or the weight of evi¬ 
dence. On page 01 the court said we have no concern with 
the questions of fact or the weight to he given to the evi¬ 
dence which was properly admitted. 

The sole question, therefore, is whether the court properly 
submitted the question of fraud to the jury. 

The case of the American Security and Trust Co. vs. the 
Prudential Life Insurance Co.. 10 App. D. C., page 018, 
was ample authority for the trial court in this case to sub¬ 
mit the question of fraud to the jury, and to leave it to the 
jury to determine, whether the payment made to John 
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Brown, was made in good or had faith. This court in that 
case held that where the issue of fraud or bad faith was 
injected it should be made the subject of a special replica¬ 
tion to the plea that settlement had been made under the 
facility of payment clause. A number of cases hold that the 
issue of fraud may he tried and determined by a jury, where 
less than the full amount of the policies has been paid, pro¬ 
vided the settlement was not made in good faith. There is 
no difference in principle, if the full amount of the policies 
is paid, provided that the payment was not made in good 
faith. The question whether the payment to John Brown 
was made either in good or had faith may, under the deci¬ 
sion of various courts, he properly submitted to the jury. 
Thompson vs. the Prudential Life Insurance Co., 104 N. Y. 
Supp., page 2.~>7 ; Brennan vs. the Prudential Life Insurance 
Co., 170 Pa., page 488. It was intimated by this court in 
the case in 10 App. D. C., page 018. that the question of 
traud or of good or had faith could he submitted to the jury 
upon a proper pleading, and in a proper case. The court 
below held that this case was one in which the question of 
fraud or good or had faith was properly injected, that there 
was competent evidence to sustain the charge of had faith, 
and the court submitted to the jury, the question of deter¬ 
mining whether the payment to John Brown had been made 
in good or had faith upon the whole evidence in the case, 
which was contradictory. The jury retired and reached a 
verdict under the instructions of the court to the effect, that 
the payment to John Brown had been made in bad faith, 
and we submit that the appellate court will not under the 
precedents in this court, and the law of the case, undertake 
to examine into the verdict, to ascertain whether the decision 
of the jury was properly rendered on a question of fact. 

Edward L. Gies. 

At l orney for Appellee 


